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PREFACE. 



This book has been written for the use of practicing 
attorneys who have to foreclose mortgages. It treats 
directly and specially of parties to foreclosures, and 
indirectly of their rights and liabilities in connection 
therewith. The design of the author has been not to 
examine the whole subject of the law of mortgages, but 
to treat exhaustively and analytically a single branch 
of that law. A personal examination has been made 
of every case cited with a view to making the book 
accurate as well as exhaustive, and as far as possible 
original. Digests and general test-books have been 
used very little ; the work has been written up from 
the decisions of the courts as contained in the state 
reports, to which access has been had in the Court of 
Appeals library, at Rochester, N. Y. The indexes in 
over 1,500 volumes of reports have been separately 
examined; consequently much new matter has been 
obtained that can be found in no other treatise on 
mortgages. 

In the foot notes the limitations and modifications 
of general principles and the special and peculiar 
instances are given fully. The practicing attorney is 
familiar with general principles; he wants the peculiar 
and special cases. 
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The date of every case ia placed after its citation at 
the au^eBtion of the publishers, a feature that it is 
hoped wiU add greatly to the usefulness of the book. 
It is believed that parties having a general treatise on 
the law of mortgages will find this book a valuable 
adjunct to the practical work of conducting foreclosures. 

EOCHBSTEB, N. Y,, 

September 1st, 1885. 
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INTRODUCTIOlSr. 



§ 1. Generally. 

2. Methods of forecIoBure. 

3. Parlies geneTally in equitable forecloBiires. 

4. Application by American courts. 

5. Result of forecloaore upon the parties. 

g 1. 0«neraU7. 

In the conduct of an action in a court, or of a pro- 
ceeding under a statute, it has always been of the first 
importance that the persons to be bound by the result 
should be brought within the jurisdiction of the author- 
ity pretended to be exercised. With some classes of 
actions the practitioner has no difficulty in determin- 
ing who should be brought into court ; but in the 
enforcement of the rights which attach to a mortgage 
and the debt it secures, difficult and complicated ques- 
tions are often presented as to who should be brought 
within the cognizance of the court, that a complete 
remedy may be obtained by the prosecutor, and that 
the rights of no claimant of an interest in the subject- 
matter or in the object of the proceeding, may he made 
to sufifer an injury, or allowed to pass unprotected— 
and this is necessarily so from the peculiar character 
and history of mortgage securities, and from the large 
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place that the law of mortgages fills in the general 
jurisprudence and practice of our states. Attention 
will be given in the following pages to a consideration 
of the questions, who may be and who should be brought 
into an action or a proceeding to enforce a mortgage, 
and what are the rights of parties with reference to 
such enforcement. 

§ 2. Methods of fbrsclOBure. 

There are four principal methods by which mort- 
gages may be foreclosed in the United States, and as 
all depend upon equitable principles in their origin and 
application, they cause but little variation in the treat- 
ment of parties. 1. Foreclosure by entry and possession 
originally required the actual entry upon, and posses- 
sion of, the mortgaged premises ; this procedure has 
been greatly assisted by the writ of entry, which is 
much in the nature of an equitable action, though nom- 
inally an action at law. Foreclosure by entry, how- 
ever, is mainly confined to Massachusetts, Maine, New 
Hampshire and Rhode Island. 2. Strict foredoswre, or 
foreclosure without a sale, was a procedure greatly 
used in England at one time, and its purpose was to 
perfect in the mortgagee an absolute title, instead of to 
obtain a decree of sale ; the courts in most states recog- 
nize this method, but allow its use only in exceptional 
cases, owing to its severity upon the rights of the 
owner of the equity of redemption. 3. Statutory fore- 
closure, or foreclosure by advertisement, is a procedure 
provided by the le^slatures of nearly all our states, 
every step in which is specifically prescribed by stat- 
ute. Owing to its extreme technicality and insuffi- 
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ciency of remedy, it is seldom practiced where equitable 
actions are allowed. 4. An equitable action is now the 
almost universal procedure, among the EngliBh-speaking 
races, for the foreclosure of a mortgage. So broad and 
comprehensive is the process of foreclosure by an equit- 
able action, that a consideration of parties, with refer- 
ence to that procedure, will also cover the subject 
where the procedure is by entry and possession, or by 
strict foreclosure, so that attention need not be given 
separately to those two methods; while in statutory 
foreclosures, special provisions are made as to parties. 
Where no provisions are made, equitable rules control. 
The subject of this work is thus reduced to parties to 
mortgage foreclosures by equitable actions. Such vari- 
ations as may exist in the other methods will be noticed 
in their proper connection. 

g 3. Parties generally in equitable ibreclosoreB. 

There are two leading principles which control courts 
of equity the world over in determining the proper par- 
ties to a suit : first, that the rights of no man shall be 
decided in a court of justice unless he himself be pres- 
ent ; second, that the decree rendered shall provide for 
the rights of all persons whose interests are in any way 
connected with the subject-matter of the action. The 
combination of these two principles has given rise to 
the general rule that all persons having an interest in 
the object of the suit ought to be made parties. As 
expressed by an eminent English jurist, " all persons 
materially interested in the subject ought generally to 
be parties to the suit — plaintiffs or defendants, however 
numerous they may be, so that the court may be en- 
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abled to do complete justice hy deciding upon and 
Battling the rights of all persons interested, and that 
the orders of the court may be safely executed by those 
who are compelled to obey them, and future litigation 
may be prevented.'" It is only by the application of 
such broad principles that that complete justice which 
equity courts "delight to render,"* can be administered 
to the numerous persons who, in nearly every case, 
have some interest in the mortgage debt or in the mort- 
gaged premises unde^ foreclosure. In their practical 
application, however, these principles are subject to 
many limitations and modifications, due mainly to local 
interpretation and statutory enactments. 

§ 4. Application by American courts. 

These general principles, established by such eminent 
English judges as Lords Talbot," Redesdale,* Hard- 
wicke,' Thurlow," Eldon,^ Langsdale* and Sir William 
Grant," have been adopted by all our equity courts, 
state and federal ; and in many states the general prin- 
ciples of equity respecting parties to suits have been 
incorporated into their codes." In New York it is 
provided ■ that "all persons having an interest in the 

^ Lord Redesdalk in Red. PI. 164. 

2 Knight V. K., 3 P. W. S33 (1734). 

' Knight V. K., 3 P. W. 333 (1734). 

* Red. PI. 1«4. 

5 Poore V. Clarke, 2 Atk. {Eng.) 515 {1742). 

« Anon., 1 V. 325 (1809). 

T Cockbum v. Thompson, 16 V. 386 (1809). 

B Richardson v. Hastings, 7 Beav. (Eng.) 323, 326 (1844). 

» Palk V. Clinton, 12 V. 58 (1806). 

'" See Jones, § 1367, for citations to the codes of the different 
states. 
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subject of the action and in obtaining the judgment 
demanded, may be joined as plaintiffs." * "Any person 
may be made a defendant who has or claims an interest 
in the controversy adverse to the plaintiff, or who is a 
necessary party defendant, for a complete determination 
or settlement of a question involved therein."' But 
in the details of practice, various and often antagonistic 
rules have grown up in the different states respecting 
the proper and necessary parties to foreclosures, as will 
be seen from an examination of the cases cited under 
almost any of the following sections. It is only in rare 
or complicated cases, however, that the rules differ 
materially, especially where questions of trust, assign- 
ment, representation and personal liability are con- 
cerned ; in simple cases the rules are substantially 
alike. When a mortgage and the parties to it remain 
the same at the time of foreclosure as at the time of 
delivery, it is a universal rule that the mortgagee and 
the mortgagor are the only parties to be brought before 
the court. 

g 5. Result of fbreclosnro upon tho partieB. 

Two purposes are now generally sought to be accom- 
plished in foreclosures : first, the extinguishment of the 
title in the mortgagee and the mortgagor, and those 
claiming under them, so as to offer a perfect title at the 
sale, or such a title as a court will compel a bidder to 
accept; this purpose aims at exhausting every remedy 
against the land for collecting the mortgage debt, and 
when foreclosures were merely actions in rem, as origin- 

1 New York Code of 1880, § 446. 

2 New York Code, § 447. 
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ally, they had no other purpose or result ; aecond, the 
recovery of a personal judgment, for any deficiency that 
may remain after the proceeds of a sale are applied to the 
payment of the mortgage debt, against all who have in 
any way become liable for the money secured by the 
mortgage, — a purpose accomplished originally only in 
actions m personam. The union of these two results in 
one judgment is quite recent, and is allowed only by 
special statute. The effect of the first purpose is 
declared in most states by statute. In New York it is 
, provided that '* a conveyance upon a sale, made pursu- 
ant to a final judgment, in an action to foreclose a mort- 
gage upon real property, vests in the purchaser the 
same estate only, that would have vested in the mort- 
gagee, if the equity of redemption had been foreclosed. 
Such a conveyance is as valid, as if it was executed by 
the mortgagor and mortgagee, and ie an entire bar 
against each of them, and against each party to the 
action who was duly summoned, and every person claim- 
ing from, through or under a party, by title accruing 
a'fter the filing of the notice of the pendency of the 
action, as prescribed in the last section."^ The impor- 
tance of bringing the proper and necessary parties to a 
foreclosure suit within the jurisdiction of the court, is 
thus apparent ; for omitted parties are never bound by 
the decree, and their omission renders the title imper- 
fect, and the results sought incomplete. 

1 New York Code, § 1632. 
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PARTIES PLAINTIFF. 

§ 6. Introductory. 

7. Sole mortgagee, owning the mortgage, may forecloae. 

8. Afidgnee, sole owner of mortgage, may foreclose. 

9. Joint mortgagees ; any one or more may forecloee. 

10. Partners; any one or more may foreclose. 

11. Joint mortgagees, one dying ; doctrine of BurTivorehip. 

12. Mortgagees, owners in severalty ; any one or more 

may foreclose. 

13. Owner of one of several notes secured by a mortgage 

may foreclose. 

14. Owner of mortgage, having pledged the same as col- 

lateral security, may foreclose. 

15. Assignee of mortgage as collateral security may fore- 

close. 

16. Ovrner of an equitable interest of any kind in the 

mortgage, a real party in interest, may generally 
foreclose. 

17. A surety for the mortgage debt may sometimea fore- 

close. 

18. Assignee of a mortgage without the bond cannot fore- 

close. 

19. Assignee of the note, bond or debt, may foreclose, 

though the mortgage Is not assigned. 

20. Mortgagees owning contemporaneous mortgages, being 

equal liens, any one or more may foreclose. 
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8 PABTIBS TO MOBTOAQB FORECLOBUBES. 

§ 21. Owner of two mortgages cannot foreclose Iwth at the 
same time in separate actions. 
22. Assignee in bankruptcy or by general asdgnment, 
or receiver of a corporation, may foreclose. 

25. ABsignee pendente Hie may continue the foreclosure. 
24. Owner of mortgage dying, personal representatives 

may foreclose. 

26. Owner of mortgage dying, heirs, devisees and lega- 

tees generally cannot foreclose. 

26. Mortgage executed to an executor or admin iatra tor, 

the executor or administrator or bis succeraor in 
office may foreclose. 

27. Foreign executors and administrators, when they may 

foreclose. 

28. Trustees may foreclose. 

29. Beneficiaries, cettuia que trust, may sometimes fore- 

close. 

30. Mortgages to persona in official capacity, they or 

their successors may foreclose. 

31. A married woman owning a mortgage may foreclose. 

g 6. Introdttctoiy. 

MortgE^s are now universally recognized as securi- 
ties upon, and not titles in, real estate. The party 
holding the security has Buch an interest in the title, 
however, that so long as his debt exists the security 
binds the title to its ultimate payment. That the title 
may be cleared of this lien by the process of foreclosure, 
the equitable rule has been established that every party 
who has any interest in the mortgage debt must be 
brought before the court, that the rights and interests 
of all in the security may be adjudged in relation to 
the mortgaged premises. All parties interested in the 
mortgage debt may come before the court together; and 
in some states it is provided by statute that " all per- 
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INTRODUCTORY. » 

sons having an interest in the subject of the action and 
in obtaining the judgment demanded may be joined as 
plaintifis."' It is indispensable that the plaintiff have 
a real interest in the action ; the New York Code has 
provided that every action must be prosecuted in the 
name of th'e real party in interest, except that since the 
abolition of uses and trusts a personal representative 
and a trustee of an expreas trust may sue without join- 
ing with him the person for whose benefit the action is 
prosecuted.' 

There are many cases in which more than one per- 
son has an interest in the mortgage, and in which all 
interested may join as plaintiffs. Some, however, may 
refuse to join as co-plaintiffs, and such parties may, as 
a general rule, be made defendants to the action. It is 
not material who begins the action, for it is sufficient 
in equity that all parties interested in the subject 
of the suit be before the court, in the form of plaintiffs 
or of defendants ; but no person can be a plaintiff unless 
he has a real interest in the mortgage or in the debt 
thereby secured. It is generally true that any person 
who is so interested, even in a remote or conditional 
way, may, as plaintiff, commence an action to foreclose, 
making defendants all other parties interested in any 
way in the bond and mortgage, upon their refusal to join 
as oo-plaintiffs." 

» New York Code of 1880, § 446. 

> Id., § 449. 

^ This general equitable rule has been embodied in the codes 
of some states. See the New York Code, § 448 : " Of the parties to 
the action, those who are unit-ed in interest must be joined as 
plaintiffs or defendants, except as otherwise expressly prescribed 
in this act. But if the consent of any one, who ought to be 
joined as a plaintiff, cannot be obtained, he may be made a 



10 PARTIES TO HORTQAOE FOBECLOSCBES. 

As no one but the mortgagee, or those claiming under 
him, can have any cause for commencing a foireclosure, 
he or his successor in interest generally becomes a party 
to the action by voluntarily instituting it as plaintiff. 
Bonds and mortgages have become such favorite secur- 
ities and investments with capitalists and others that 
the law determining the rights of parties holding them 
has grown into unusual importance in many states, bo 
that complicated questions have arisen in the courts as 
to who can maintain an action for foreclosure ; and the 
first part of this work will be devoted to the considera- 
tion of parties plaintiff, or those who may commence 
the foreclosure of a mortgage. 

g 7. Sole mor^iagee, owning the mortgage, may foreclose. 

It is almost axiomatic that a sole mortgagee, who 
continues to own his mortgage, may be plaintiff in an 
action to foreclose the same. He is a party to the con- 
tract, and the only person who can be aggrieved by a 
breach of it on the part of the mortgagor, or those who 
succeed to the mortgagor's interest ; he is the only per- 
son who can be plaintiff, as no one else has any interest 
in the mortgage or the indebtedness thereby secured.^ 
The same rule is true in statutory foreclosures.^ 

defendant, the reason therefor being stated in the complaint. 
And vihere the question is one of a common or general interest 
of many persons; or where the persons, who might be made par- 
ties, are very immerous, and it may be impracticiible to bring 
them all before the court, one or more may sue or defend for the 
benefit of all." 

i Newall V. Wright, 3 Maes. 138 (1807) ; Haskell v. Bailey, 22 
Conn. 573 (1853) ; Wendell v. New Hampshire Bank, 9 N. H. 404, 
417 (1838); Sutton v. Stone, 2 Atk. (Eng.) 101 (1740); Jones, 
g§ 1371, 1373; Pow. 967, 668. 

^ Hubbell V. Sibley, 5 Lane. (N. Y.) 51 (1871). 
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SOLE HOBTQAQKB HAT FORECLOSE. 11 

The fact that a mortgagee was appointed administra- 
tor of his mortgagor's estate does not prevent him from 
foreclosing against the heirs of the mortgagor.' And 
where a decree of foreclosure has been vacated for 
irregularity, the mortgage is not cancelled, but restored, 
and the mortagee may foreclose again. A surety may 
foreclose an indemnifying mortgage, which he holds in 
bis own name, without joining his principal in the 
action.^ And a person holding a mortgage conditioned 
to pay an annuity in certain quantities of produce, may 
foreclose upon a breach of the condition, and have the 
premises sold for the amount of damages that he may 
be able to prove.* 

If the mortgagee has assigned the bond and mort- 
gage absolutely and unconditionally, he has, of course, 
no further interest in it, and cannot, even nominally, 
be plaintiflF in an action to foreclose.* A foreclosure by 
a mortgt^e, who had parted with all his interest in 
the bond and mortgage, has been held nugatory.* And 
in an action brought by a mortgagee " for the use of his 
assignee," the complaint was dismissed for the reason 
that the assignee was not made a party and that the 
plaintiff did not have a real interest in the action;* but 

» Hunaucker v. Smith, 49 Ind. 114 (1874). 

- An acceptor of a bill can forecloae after payment. Planters' 
Bank V. Douglass, 2 Head. (Teiin.) 699 (1859) ; so can a surety of 
anote after payment, Tilford v. James, 7 B. Mon. (Ky.) 337 (1847); 
McLean v. Ragadale, 81 Miaa. 701 (1856) ; and an indorser, Lewis 
v. Starke, 10 H. & M. (Mias.) 120 (1848). 

' Peterson v. Oleeoii, 47 Wis. 122 (1879), citing aimilar cases. 
See Morrison v. MomBon, 4 Hun (N. Y.), 410 (1876). 

* Barraque v. Manuel, 7 Ark. (2 Eng.) 616 (1847). 

^ Call V. Leisner, 23 Me. 25 (1B4S) ; UuBhing v. Ayer, 26 id. 
383 (1845). 

« Burton V. Baxter, 7 Blackf. (Ind.) 297 (1844). See Winkel- 
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where an assignment was defective, the action was 
allowed to be maintained in the name of the mortgagee.' 
After assignment, the mortgagee is neither a proper 
nor a necessary defendant to the action.- 

g 8. Assignee, sole owner of mortgage, may foreclose. 

A person who acquires the absolute and unconditional 
ownership of a bond and mortgage by assignment from 
the mortgagee, or from a mesne assignee, may maintain 
an action for the foreclosure of the mortgage;' he is, in- 
deed, the only pcSssible plaintiff, as he has "contracted to 

man v. Kiser, 27 111. 21 (1861) ; Pryor v. Wood, 3] Peuti. St. 142 
(1858). 

I Partridge v. Partridge, 38 Pemi. St. 78(1860), diatiiignishiiig 
Pryor v. Wood, nifn-a. 

3 Whitney v. M'Kinney, 7 Johns. Ch. (N. Y.) 144 (1823); An- 
drews V. Gillespie, 47 N. Y. 4H7 (1872). See g§ 8 and 76, post, 
and cases cited. 

3 Whitney v. M'Kinney, 7 Johns. Ch. (N. Y.) 144 (1P23) ; 
Christie v. Heirick, 1 Barb. Ch. <N. Y.) 254 (1845); .-\ndrews v. 
Gillespie, 47 N. Y. 487 (1872); Kranklyn v, Ilayward, M How. 
(N. Y.) 43 (1881). 8ee Allen v. Brown, 44 N. Y. 228 (1870), and 
Meeker v. Claghorri, 44 id. 349 (1871), for a general discussion 
of the rights of an assignee of a chose in action to maintain a 
suit in his own name. Brown v. Snell. 6 Fla. 741 (1856) ; Stro- 
ther V. Law, 54 111. 413 (1870); Gould v. Newman, 6 Mass. 239 
(1810); Hills V. Eliot, 12 Mass. 26(1815); Fisher v. Meister, 24 
Mich. 447 (1872); McGiiffey v. Finley, 20 Ohio Rep. 474 (1851), 
relying upon Miller v. Bear, 3 Paige (N. Y.), 486 (1832), and 
collating authorities. Horstman v. Gerker, 49 Penn. 282 (1865) ; 
Kiima v. Smith, 2 Green (N. J. Eq.), 14 (1834), where the 
assignor was an executor; Dolman v. Cook, I M'Carter (N. J, 
Eq.), 56 (1861) ; Orooket v. Jewell, 31 Me. 306 (1850), where the 
assignor was an administrator ; Knox v. Galligan, 21 Wis. 470 
(1867). In Douglass V. Dnrin, 51 Me. 121(1863), the assiguor 
was an heir, and as the assignment passed nn title to the as- 
signee, the foreclosure was void. In Casper v. MuTiger, 62 Ind. 
481 (It-ZS), the assignee of a mortgage, given to indemnify the 
mortgagee against certain contingencies, was allowed to foreclose 
on the accruing of the liability. Wood v. Williams, 4 Madd. 
(Eng.) 186 (1819); Jones, §§ 1373, 1377; Fisher, § 355. 
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AS8I3NSE 0? HOBTOAOE MAT FOBJSCLOSE. 13 

stand in the place of the original mortgagee and of all 
assignors." No other person can be interested in the 
mortgage debt. But if the pretended assignee have no 
title whatever to the mortgage, a foreclosure conducted 
by him, is absolutely void and passes no title to the 
purchaser.' It has been held that if the husband of a 
married woman fails to unite with her in executing an . 
assignment of her separate bond and mortgage, the 
assignee will not obtain a title upon which he can main- 
tain a foreclosure.^ And the assignment to a wife of a 
mortgage executed by her husband u^n lands which 
he still owned at the time of the assignment has been 
held to extinguish the debt, so that no action would lie ;' 
but in New York and most states such an assignment 
would not now impair the security. So where a hus- 
band became the assignee of a mortgage executed by 
himself and wife upon her separate real estate, he was 
allowed to foreclose it as a valid and subsisting lien.* 
The aaeignee of a land contract may also foreclose by an 
equitable action f so may the assignee of a " title bond," 
which is much in the nature of an ordinary land contract.^ 
Mortgages containing a power of sale may be enforced 
by an assignee, the same as by the original mortgagee.' 
The form of the assignment should be in writing, 

1 BoUes V. Carli, 12 Minn. 113 (1866); Gale v. Battiii, lb. 287 
(1867). 

2 Stoopa V. Blackford, 27 Penn. St. 213 (1856). 
» Clarke v. Wentworth, 6 Me. 259 (1830). 

* Faulks V'. Dimock, 27 N. J. Eq. 66 (1876). 

* Wright V. Troutman, 81 III. 374 (1876). See also Hutchin- 
son V. Crane, 100 id. 268 (1881). 

« Semonr v. Freeman, Smith (Ind.), 25 (1848^9). 

' Masou V. Ainsworth, 58 II!. 163 (1871); Heath v. Hall, 60 
id. 344 (1871); seemingly confra, Wilson v. Spring, 64 id. 14 
<1872); Dempster v. West, 69 id. 613 (1873). 
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14 PASTIES TO HOBTOAOB F0BECL0SUBB8. 

but that is not indispeosable. A parol asBignment 
will ^ve the assignee such an equitable interest in 
the mortgage that he can maiotain a foreclosure in his 
own name;' and mere delivery has been held suffi- 
cient.^ But in such cases the assignor has been held 
a necessary party,' and it would certainly be unsafe to 
omit him. In Massachusetts and Maine a parol assignee 
cannot foreclose in his own name.* A quit-claim deed 
from the mortgagee has been held to work an equitable 
assignment of the mortgage to the grantee,^ and in 
Maine it seems to be a common form of assignment.' 

The assignee of one of several notes or bonds se- 
cured by a mortgage, may foreclose the mortgage in 
his own name," for the reason that by the assign- 
ment of the note he acquires an equitable interest in 
the mortgage, and pro tanto becomes an assignee of the 
mortgage.^ In many states the courts hold that the 

> Clearwater v. Rose, 1 Blackf. (Ind.) 137 (1821); Slaughter v. 
Fouet, 4 id. 379 (1837); Green v. Marble, 37 Iowa, 95Jlii7Z); 
Aiidrews v. McDaniel, 68 N. C. 385 (1873) ; Pease v. Wamin, 
29 Mich. 9 (1874); Denton v. Cole, 30 N. J. Eq. 244 (1878). 

2 Galway v. Fnllertou, 2 C. E. Green (17 N. J. Eq.), 390 
(1866). See § 16, post, last paragraph. 

» Denby v. Mellgrew, S8 Ala. 147 (1877). 

* Adams v. Parker, 12 Gray (Masa.), 53 (1858); Prescott v. 
Ellingwood. 23 Me. 345 (1843) ; Smith v. Kelley, 27 id. 237 (1847). 

s Billiard v. Hinckley, B Me. 272 (1828) ; Carll v. Butman, 
7 id. 102 (1830) ; Dorkray v. Noble, 8 id. 278 (1832) ; Dixfield v. 
Newton, 41 id. 221 (1856) ; Johnson v. Leonards, 68 id. 237 
(1878) ; Stewart v. Thompson, 3 Vt. 255 (1831). 

• For the general law affecting the aBHignment of mortgages 
see Thomas, p. 101 ; Jones, § 786 ; 1 Hilliard, 5:^0. 

' Stanley v. Beatty, 4 Ind. 134 (1853); Hough v. Osborne, 7 
id. 140 (1855) ; Gfower v. Howe, 20 id. 396 (1863) ; Swartz v. 
Leist, 13 Ohio St. 419 (1862) ; Johnson v. Candage, 31 Me. 28 
(1849). See § 13, post, and notes. 

8 Grattan v. Wiggins, 23 Cal. 16 (1863) ; Brown v. Delaney, 
22 Minn. 349 (1876) ; Andrews v. Fiske, 101 Mass. 422 (1869) ; 



,!,:«. „Googk' 
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assignee of a note acquires only a pro rata^ interest in • 
the mortgage security, unless the contract of assign- 
ment otherwise provides.* But all courts are agreed 
that the assignee obtains such an interest in the mort- 
gage that he can maintain a foreclosure and sale for the 
recovery of his part of the debt. 

It is not necessary for the assignee to join his assignor 
with him as a co-plaintiff, as the assignor no longer has 
uiy interest in the bond and mortgage. This is also 
true where it is the assignor's intention simply to 
authorize the assignee to collect for his benefit the 
moneys secured by the mortg^e.* Neither is it neces- 
sary to make the assignor, under either of such circum- 
stances, a party defendant to the action;* but if an 
answer is pleaded, setting up a defense growing out of 
the bond and mortgage while in the hands of the 
assignor, the assignee as plaintiff may give notice to 
his assignor of the action, and offer to him the conduct 
of the defense ; upon his giving such notice the assignor 
is bound by the judgment in the action, whether he 
undertakes the defense or not.^ 

After an absolute assignment, the suit cannot ordi- 
narily be prosecuted by the assignee in the name of the 
mortgagee, for, as has been stated, it is a cardinal prin- 

Anderson v. Baumgartner, 27 Mo. Rep. 80 (1858); Chappell v. 
Allen, 38 id. 213 (1866); Page v. Pierce, 6 Foat. (26 N. H.) 317 
(1853) ; FurbuBh v. Goodwin, 5 id. 425 (1852). See § 13, poU. 

' Keyea v. Wood, 21 Vt. 331 (1849); Smith v. Day, 23 
id. 662 (1850) ; Belding v. Manley, 21 id. 560 (1849) ; Wrigbt v. 
Parker, 2 Aik. (Vt.) 212 (1827). 

2 Langdon v. Keith, 9 Vt. 299 (1837); Wright v. Parker, 
tapra. See § 13, poat. 

» Christie T. Herrick, 1 Barb. Ch. (N. Y.) 254 <I845). 

* Thayer v. Campbell, 9 Mo. Rep. 277 (1845). See § 76, poat. 

» Andrews v. Gillespie, 47 N. Y. 487 (1872). 
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• 
ciple of foreclosureB that they must be brought in the 
name of the real party in interest.' An allegation in 
the pleading that the suit is for the benefit of the 
assignee will not vary the rule ;' and where an assign- 
ment authorized the assignee " to foreclose or release 
the mortgage at pleasure," the mortgagee was con- 
sidered such a necessary party to a foreclosure that the 
title offered at the sale would be defective without him.' 
Where foreclosure is conducted by the process of scire 
facias, it cannot be in the name of the assignee, but 
must always be in the name of the original mortgagee* 
It may be remarked here that the assignee of a bond 
and mortgage takes it subject to the equities between 
the original parties, and to the equities which third per- 
sons could enforce against the assignor." The assignee 

1 Winkelraari v. Kiser, 27 III. 21 (1861) ; Irish v. Sharp, 89 id. 
261 (1678) ; Pryor v. Wood, 31 Penii. St. 142 (1858) ; GraL&m v. 
Newman, 21 Ala. 497 (1852). For cases holding that the suit 
may be maintained in the name of the mortgagee, see Hurd v. 
Coleman, 42 Me. 182 (1856); Holmes v. French, 70 id. 341 
(1879) ; also Gable v. Scarlett, 56 Md. 169 (1882), indicating 
that the rule is fixed by etAtute. In Calhoun v. Tullasa, 36 Gra. 
119 (1866), an assignee was allowed to foreclose in the name of 
the mortgagee, and against his will, on giving him an indemnify- 
ing undertaking againat costs and damages. See § 7, ante, and 
notes. 

'^ Prior V. Wood, 31 Penn. St. 142 (1858), dietinguiBhed in 
Part.ridge v. Partridge, 38 id. 78 (1860), where the assignment 
was defective and the assignor foreclosed for the benefit of 
the assignee. See Clow v. Derby Coal Co., 98 Penn. 432 (1881), 
which seems contrary in practice to the other Pennsylvania cases 
cited. See § 7, arUe. 

" Wright V. Sperry, 21 Wis. 331 (1867). 

* Olds V. Curamings, 31 III. 188 (1863) ; Camp v. Small, 44 id. 
37 (1867); Bonrland v. Kipp, 55 id. 376 (1870). 

5 Ingraham v. Disborough, 47 N. Y. 421 (1872); Schafer v. 
Keilly, 50 id. 61 (1872); Greene v. Warnick, 64 id. 220 (1876), 
reversing 4 Ilun, 703 ; Trustees of Union College v. Wheeler, 
61N. Y. 88, 99, 104 (1874), affirming 6 Lans. 160; S.C., 69 Barb. 
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can generally receive no better title than his assignor 
posaesBed ;' but the rule is limited where the mortgage 
is given to secure a negotiable note.- For these rea- 
sons it is often prudent to make the assignor a party 
defendant.^ The assignee also takes and may enforce 
all the collateral securities which his assignor holds.^ 

g 9. Joint mortgagees ; any one or more may foreclose. 

Where a bond and mortgage have been executed, or 
assigned, to two or more persons jointly, or are held by 
them in any way jointly, they may unite as co-plaintiffs 
in a foreclosure ; or any one or more of them may main- 
tain the action without joining the others as co-plaintiffs.' 

(N. Y.) 385, opinion per Theoik)!^ W. Dwioht, C, collating and 
reviewing the authorities at length. See Crane v. Turner, 67 
K. Y. 437 (1876), and Davis v. Bechstein, 69 id. 440, 442 (1877), 
per Church, Ch. J, 

^ Thia propoaition was questioned aa to a bona fide purchaser 
for a valuable Consideration by CouaTOCK, J., in McLallen v. 
Joues, 20 N. Y. 162 (1859). Hee Bush v. Lathrop, 22 id. 635, 
837, 550 (1860), per Dbmo, J., who examined and repudiated the 
supposed distiuctiou between "latent" equities, ho called, and 
those existing between the original parties to the instrument ; 
but this ca«e waa overruled In Moore v. Metropolitan Nat. Bank, 
55 id. 41, 49 (1873), opinion per Grover, J. ; Allen, J., dis- 
sented. See also the later caaea cited above. WoodrufT v. 
Depue, 1 McCarter (14 N. J. Eq.), 168 (1861); Lee v. Kirkpat- 
rick, lb. 264; Rose v. Kimball, 1 C. E. Green (16 N. J. Eq.), 185 
(1863) ; Kameua v. Hnelbig, 23 N. J. Eq. 78 (1872). In Mott 
V. Clark, 9 Penu. St. 399 (1848), it was held that the aseignee 
did not take subject to the latent equities of third persona. See 
Atwater v. Underbill, 22 N. J. Eq. 599 (1872).) 

2 Carpenter v. Lougan,16 Wall. (D. S.) 271 (1872). 

3 See § 76, post. 

* PhiiipB V. Bank of Lewiatown, 18 Penn. St. 394 (1852). 

» Sanford V. Bulkley, 30 Conn. 344 (1862) ; Baker v. Shephard, 
30 Qbl. 706 (1660) ; Glleises v. Maignau, 3 La. 630 (1832) ; Paton 
V. Murray, 6 Paige (N. Y.), 474 (1837) ; Hopkins v. Ward, 12 
B. Mon. (Ky.) 186 (1851); Brown v. Bates, 66 Me. 520 (1868); 
Jones, § 1381. 

2 
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A joint foreclosure has been allowed where the mort- 
gage was jomt in form, but given to secure certain debts 
in severalty.* It is quite well settled that in such cases 
all the parties interested in the mortgt^ must be 
brought before the court as plaintiffs or defendants ;' so, 
in an action to redeem, all the mortgagees are necessary 
parties.^ Where a note and mortgage had been exe- 
cuted by thirteen persons to three of their number, the 
three were allowed to foreclose against the other ten 
for ten-thirteenths of the debt.* But before any person 
who is jointly interested with others in a mortgage debt 
can be made a defendant, he must be requested to unite 
as a co-plaintiff." 

The same rules hold true when the joint mortgagees 
hold the mortgage in a represeutative or ofBcial capacity. 
A mortgagee, by his will, appointed his mortgagor and 
another person his executors ; the second executor was 
entitled to foreclose against his co-executor, the mort- 
gagor, making him a defendant individually and as 
executor, upon the principle that one co-executor may 
maintain an action in equity against another co-executor 
to compel the payment of a debt owing by him to the 
estate.^ A mortgagee may also foreclose, though he 
has with others been made an assignee of the mortgagor 

" ' Shirkey v. Hanna, 3 Blackf. (Ind.) 403 (1834). 
IB 2 Hopkins v. Ward, 12 B. Mon. (Ky.) 185 (1851); seemingly 
contra, Piatt v, yquire, 12 Mete. (Maaa.) 494, 501 (1847), holding 
that where one joint mortgagee begins a foreclosure, it ia not 
necessary to bring the others into the action. See § 3, ante. 

3 Woodward v. Wood, 19 Ala. 213 (1851). 

* McDowell V. Jacobs, 10 Cal. 387 (1858). 

5 See § 6, ante; New York Code, § 448. 

« McGregor v. McGregor, 36 N. Y. 218 (1866) ; Lawrence v. 
Lawrence, 3 Barb. Ch. (N. Y.) 71 (1848). 
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for the benefit of creditors.' And the fact that a per- 
son owns an undivided part of certain premises, and 
at the same time holds a mortgage on another undivided 
part, will not prevent his foreclosing.* 

§ 10. Partners ; any one or more may foreclose. 

Partners may unite in the foreclosure of a mortgf^e 
held by them as a part of their joint capital, or any one 
of them may bring the action as sole plaintiff. If any 
of the partners refuse to join as co-plaintifis, the courts 
generally require them to be brought in as defendants ; 
but it must appear in the pleadings, and be a fact, that 
the co-partners have refused.to become co-plaintiffs, be- 
fore they can be made defendants to the action.* Even 
where a mortgage was executed to one member of a 
co-partnership to secure a partnership debt, all the part- 
ners were deemed necessary parties to an action for 
foreclosure.* It would seem, however, that if a mort- 
gage is held by one of the partners as a trustee for the 
partnership, he can foreclose without in any way bring- 
ing the other partners into the action." In case of the 
death of a partner pending foreclosure, a bill of revivor 
against his personal representatives is unnecessary, the 
survivors taking the entire legal title to the bond and 
mortgage under the doctrine of survivorship in joint 
tenancy.' 

1 Paton V. Murray, 6 Paige (N. Y.), 474 (1837). 

* Baker v. Shephard, 3ft Ga. 706 (I860) ; Gleises v. Maignan, 
3 La. 630 (1832). 

" Jewell V. West Orange, 36 N. J. Eq. 403 (1883) ; New York 
Code, § 448. 

* De QreifF v. WiUon, 30 N. J. Eq. 435 (1879) ; Noyea v. Saw- 
yer, 3 Vt. 160 (1831). 

^ Shelden v. Bennett, 44 Mich. 634 (1880). 

« Roberto v. Stigleman, 78 III. 120 (1875). Hee § 11, post. 
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§ 11. Joint mor^agaes, one dying ; doctzine of snrviT- 



It seems quite well established that the doctrine of 
joint tenancy and surviTorship, as applied to the tenure 
of lands, is also applicable to the joint ownership of 
choses in action, including mortgages. In Pec^le v. 
Keyser,^ Selden, J., says : " There was never any doubt 
that the entire legal interest remained in the survivor. 
The only doubt was, whether the survivor did not take 
the whole interest, legal and equitable, according to the 
rule of survivorship applied to a joint tenancy in lands ; 
but it was finally held, the case of Petty v. Styward (1 
Eq. Gas. Abr. 290) being the leading case, that although 
the entire legal interest vested in the survivor, he was 
to be regarded in equity as a trustee for the personal 
representatives of deceased parties for their equal 
shares." It is also well settled that upon the death of 
a partner the surviving partners take the legal title to 
the property of the partnership for the purpose of set- 
tling its affairs. 

The courts have accordingly deduced the rule that 
upon the death of one of a number of joint owners of • 
a mortg^e, the surviving owners can foreclose it with- 
out bringing the personal representatives or heirs of the 
deceased joint mortgagee into the action.^ It has been 

1 28 N. Y. 226, 236 (1863), citing 1 Chitty on Pleading, 19, 20 ; 
KoHs V. Yate, Yelv. (Eiig.) 177, note 1 ; 2 Fonbl. Eq. 103, and 
notes. 

2 Erwin v. Ferguson, 5 Ala, 158 (1843); Milroy v. Stockwell, 
1 Ind. 36 (1848); McAllister v. Plant, 54 Misa. 106 (1876); 
Lannay v. Wilson, 30 Md. 536 (1869) ; Martin v. McReynolds, 6 
Mich. 70 (1858) ; Blake v. Sanborn, 8 Gray (Mass.), 154 (1857); 
Hansen v. Gregg, 7 Tex. 225 (1851). - See ^ 24 and 25. post. 
Contra, Fisher, § 361 ; Vickers v. Cowell, 1 Beav. (Eng.) 529 
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explicitly held, that " a suit upon a mortgage to obtain 
a foreclosure, may be brought and maintained by the 
surviving mortgagee.'" Where a mortgage had been exe- 
cuted to a husband and wife, she was allowed to foreclose 
upon his death, without bringing his personal representa- 
tives into the action.'' There can be no harm, however, in 
making the personal representatives of a deceased joint 
mortgagee parties defendant to the action, for if a con- 
test as to the ownership of the mortgage should arise, 
they would then be concluded by the decree of fore- 
closure f furthermore, they have an equitable interest 
in the proceeds of the foreclosure, a portion of which 
must ultimately come into their hands for distribution. 
In New Jersey the personal representatives of a deceased 
joint mortgagee are considered indispensable parties to 
a foreclosure by the survivors ;* they may be united as 
co-plaintiffs or made defeodants.'^ And where a per- 
sonal representative commences the action, the joint 
survivors are necessary parties. Thus, where a mort- 
gage had been executed to a husband and wife, and 
after the husband's death foreclosure was brought 
by the assignee of his administrator, the widow was 
held erroneously omitted.^ The rules of this section 

" Williams v. Hilton, 35 Me. 547 (1853). Wee also Kinsley v. 
Abbott, 19 id. 430, 433, opinion per Hhiplet, J. In Penn v. But- 
ler, 4 Dallas (U. 8.), 354 (1801), the court say that the surviving 
obligee and mortgagee "was entitled to the possession of the joint 
secnrities, and tbat he might recover their amount." 

2 McMillan v. Mason, 5 Coldwell (Tenn), 263 (1868) ; Lannay 
V. Wilson, 30 Md. 636 (186fl). 

^ Freeman v. Scofield, 16 N. J. Eq. 28 (1863). 

* Smith V. Trenton Delaware Falls Co., 3 Green (N. J. Eq.), 
SOS (1845), followed in Mutual Life Ins. Co. v. Sturges, 32 N. J. 
Eq. 676, 683 (1880), explaining the reason for the rule. 



' Freeman v. Scofield, 18 N. J. Eq. 28 (186S). 

» Saringa Bank v. Freeae, 28 N. J. Eq. 453 (1876). 
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apply also to the joint assignees of a mortgage ; and 
indeed to joint owners generally, whatever may have 
been the source of their title to the mortgage.* 

% 12. Mortgagaes, owners in severalty ; any one or more 
may fbredose. 

Any one or more of a number of owners of a mortgage, 
each of whom holds a specific interest therein in severalty, 
may bring an action to foreclose the mortgage, making 
defendants such other owners as do not consent to become 
co-plaintiffs ;* likewise all the owners may unite as co- 
plaintiffs.' Where a mortgage is owned in severalty, it 
is indispensable that all the interests be represented in 
the action to foreclose.* And even though debts in 
severalty be secured by a joint mortgage, any creditor 
may maintain a foreclosure, as in the case of a several 
mortgage, but the other creditors are absolutely neces- 
sary parties as co-plaintiffs or defendants ;* a joint bill 
for foreclosure is also allowable." Upon the death of 
any of the owners in severalty, bis personal represen- 
tatives must be brought before the court." The decree 
for foreclosure should be for the payment to the several 

> Martiu V. McReynolds, 6 Mich. 70 (1858). 

« Porter V. Clements, 3 Ark. 364, 380 (1839), where the question 
of parity of interest in the action is considered at length ; Brown 
V. Batea, 55 Me. 620 (1868). 

3 Stevenson v. Mathers, 67 III. 123 (1873), where the action 
was to foreclose a land contract. 

* Railroad Co. v. Orr, 18 Wall. (U. S.) 471 (1873). 

s Tyler v. Yreka Water Co., 14 Cal. 212 (1859). See Howe 
V. Dibble, 45 Ind. 120 (1873) ; Moffitt v. Roche, 76 id. 75 (1881) ; 
Xtn& Life Ins. Co. v. Finch, 84 id. 301 (1682). See § 9, onto. 

• Shirkey v. Hanna, 3 Blackf. (Ind.) 403 (1834). 

' Burnett V. Pratt, 22 Pick. (Mass.) 556 (1839); Vickera v. 
ConfeU, 1 Beav. (Eng.) 529 (1839); Fisher, §§ 349, 361. 
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owners of the sums respectively due to each.' Where 
mortgageea hold separate, but simultaneous and equal 
mortgages, they may unite an co-pluntiffs, or any one 
may foreclose, making the others defendants, as though 
there were but one mortgage in which they held several 
interests.* 

g 13, Owner of one of sevoral notsB fMcnred by a mort- 
gage may foreclose. 

In most of the Western and in some of the Eastern 
states, notes with interest coupons, instead of a bond^ 
are given as the instrument of indebtedness. In order 
to facilitate their negotiability aa investments a number 
of notes are often given instead of one. In these states 
numerous decisions^ have been rendered, fixing the 
legal status of such notes, and the remedies and pro- 
cedure of owners for their collection. As the general 
result it may be stated that an action at law may be 
maintained by the holder of any note as upon an ordi- 

1 HiggB V. Hanson, 13 Nev. 356 (1878). 

2 Cochran v. Goodell, 131 Maas. 464 (1881). See §§ 20 and 81^ 
post. 

s Ranklii v. Major, 9 Iowa, 297 (1859) ; Lyater v. Brewer, 13 
id. 46! (1862)! Sangster v. Love. 11 id. 680 (1861); Barrett v. 
Blackmar, 47 id. 569 (1877) ; Goodall v. Mopley, 45 Ind. 355 
(1873); Stanley v. Beatty, 4 id. 134 (1853); Merritt v. Welis, 18 
id. 171 (1862); Roes v. Utter, 15 111. 402 (1S54) ; Myers v. Wright, 
33 id. 284 (1864) ; Pogue v. Clark, 25 id. 351 (1861) ; Wilson v. 
Hayward, 2 Fla. 27 (1848)', Wiley v. Pinaon, 23 Tex. 486 (1869) ; 
Hartwell v. Blocker, 6 Ala. B81 (1844) ; Johnson v. Brown, 31 
N. H. 405 (1855); Pettibone v. Edwards, IB Wis. 95 (1862); 
Jenkins v. Smith, 4 Mete. (Ky.) 380 (1863) ; Bell v. Shrock, 2 B. 
Moil. (Ky.) 29 (1841) ; Swenaon v. Moline Plow Co., 14 Kan. 387 
(1875) ; Bayaea t. Wellington, 25 Me. 458 (1846) ; Johnson v. 
Candage, 31 id. 28 (1849) ; Moore v. Ware, 38 id. 496 (1854) ; 
Jordon v. Cheney, 74 id. 369 (1883). 
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nary promissory note. Or the holder of any one of 
a number of the notes may proceed in the first instance 
by a suit in equity, as in an ordinary foreclosure ; but 
he must bring all the other mortgagees and holders of 
notes secured by the mortgage into court, before a 
decree can be made.' It is peculiar that two holders of 
notes cannot join as plaintiffs ; each one holds an inter- 
est in the mortgage 'pro tanto for his own note. But 
where one person holds two or more notes, he may fore- 
close them in the same action ;' in New Hampshire, 
on the other hand, foreclosure by a writ of entry cannot 
be maintained unless all the holders of notes unite as 
plaintiffs,^ and then, it would seem, only after all the 
notes have become due.* 

All holders of notes must be brought into the action,' 
so that the amounts and priorities of their several 
claims may be determined, for it is another peculiarity 
of these notes in some states that they are entitled to 
payment in the order in which they fall due, and their 
respective priorities as liens on the mortgaged premises 



1 King V. Merchants' Exchange Co., 5 N. Y. 547, 556 (1851); 
Pngh V. Holt, 27 Mias. (5 Cueh.) 461 (1854) ; Archer v. Jones, 26 
id. 583 (1863). See also the cases cited in the tirst note to the 
section. 

a Myers v. Wright, 5(3 111. 284 (1864). tSee § 12, ante. 

■■' Noyes v. Barnet, 57 N. H. 605 (1876). 

* Hunt V. Stiles, 10 N. H. 466 (1839). 

s Myers v. Wright, 33 111. 284 (1864). See not«8 1 and 8, el 
seq. But in Thayer v. Campbell, 9 Mo. Rep. 277 (1845), it was 
held that the holders of other notes were not necessary parties to 
the action, but that they might come in on their own motion. But 
see the later cases of Mitchell v. Ladew, 36 Mo. Rep. 526 (1865), 
approved and followed in Thompson v. Field, 38 id. 320 (1866) ; 
Mason v. Barnard, 36 id. 384 (1865) ; Hurcb v. Erakine, 45 id. 
484 (1870). 
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follow the anme order. This rule obtains in Alabama,^ 
Florida,' Illinois,* Indiana,* Iowa,' Kansas,* Missouri,^ 
New Hampshire,^ Ohio,* Virginia, West Virginia and 
"Wisconsin."* The principle upon which it proceeds is 
potior in tempore, potior in jure. Justice Walker, in Preston 
V. Hogden," concisely stated the rule adopted in these 

' Culium V. Erwin, 4 Ala. 4B2 (1842), explaining Bloodgood v. 
McVay, e Port. (Ala.) 547 (1839) ; Bank of Mobile v. P. and M. 
Bank, 9 Ala. 645 (1846). 

2 Cotton y. Blocker, 6 Fia. 1 (1855). 

' Funk V. MdReynolds, 33 111. 481 (1864) ; Flower v. Elwood, 
66 id. 438 (1872) ; Herrington v. McCollum, 73 id. 476 (1874) ; 
Koester v. Burke, 81 id. 436 (1876); Preston v. Hodgen, 50 id. 

56 (1869); Humphreys v. Morton, 100 id. 592 (1881). 

* Stanley v. Beatty, 4 Ind. 134 (1853) ; State Bank v. Tweedy, 
8 Blackf. (lud.) 447 (1847) ; Hough v. Osborne, 7 Ind. 140 (1855), 
followed in Harris v. Harlan, 14 id. 439 (1860); Evansville, 
People's S. Bank of, v. Pinney, 63 id. 460 (1878) ; Murdock v. 
Ford, 17 id. 52 (1861) ; Sample v. Rowe, 24 id. 208 (1865) ; Doss 
V. Ditmara, 70 id. 461 (1880); Gerber v. Sharp, 72 id. 554 (1880). 

5 Walker v. Schreiber, 47 Iowa, 529 (1877), and tbe cases cited 
in the first note to the section. 

« lUchardson v. McKim, 20 Kan. 346 (1878). 

^ Mitchell V. Ladew, 36 Mo. Rep. 526 (1865); Mason v. Bar- 
nard, 38 id. 384 (1865); Thompson v. Field, 38 id. 320 (1866); 
Hurck V. Erskine, 45 id. 484 (1870). 

8 Johnson v. Brown, 31 N. H. 405 (1855); Noyes v. Barnet, 

57 id. 605 (1876) ; Hunt v. Stiles, 10 id. 466 (1839). 

» Bank, U. 8. v. Covert. 18 Ohio Rep. 240 (1844) ; Winters v. 
Bank, 33 Ohio St. 250 (1877); Bushfleld v. Meyer, 10 id. 334 (1859). 

i*^ Wood V. Trask, 7 Wis. 566 (1859) ; Marine Bank v. Inter- 
national Bank, 9 Id. 57 (1859); Pierce v. Shaw, 51 id. 316 (1881). 

" 50 111. 56, 59 (1869) ; the same in Murdocfc v. Ford, 17 Ind. 
62 (1881); Gerber v. Sharp, 72 id. 554 (1880), and cases cited. 
See also Smith v. Stevens, 49 Conn. 181 (1881). In Sargent v. 
Howe, 21 111. 148 (1859), A. executed three notes to B. and con- 
veyed property in trust to C. to secure their payment; B. 
assigned two of the notes to D. It was held that the assignment 
carried the security with it as an incident to the debt, and that 
D., by an equity action, could compel the trustee to sell enough 
of the property to pay his notes. The assignment in such cases 
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states : " The assignment of each note operates as an 
assignment pro tanto of the mortgage, and by each 
assignment it, in effect, becotues so many separate 
mortgages to secure the several notes in the order of 
their maturity." But where all the notes mature at 
the same time, they are equal liens;' and if, by the 
terms of the notes and mortgage, default in the pay- 
ment of the first note or of the interest, when due, 
renders all the notes due and payable, they become 
equal liens upon default, and are payable pro rata 
instead of pro tanto from the proceeds of a sale.* 

New York and other states — rufe pro rata. — But in 
New York,* New Jersey,* Pennsylvania,'^ Minnesota,* 

is pro tanto, not pro rata ; the notes must be paid in the order in 
which they mature, as they have priority ae liens in that orders 
See Vaiisaiit v. Allmon, 23 111. 30, 34 (185fl). 

I Humphreys v. Martin, 100 Hi. 692 (1881). 

3 Bank, U. ti., v. Covert, 13 Ohio Hep. 240 (1844) ; Winters v. 
Bank, 33 Ohio tit. 250 (1877); Buahfield v. Mayer, 10 id. 
3.^4 (1859), supported in point by Pierce v. Shaw, 51 Wis. 316 
(1881) ; Phelan v. Olney, S Cai. 478 (1856) ; Grattau v. Wiggins, 
23 id. Itt (1803). Contra, holding that the notes must be paid in 
the order of their maturity. Mason v. Barnard, 36 Mo. Rep. 384 
(1865) ; Hurck v. Erskine, 45 id. 484 (1870). 

■* Granger v. Crouch, 86 N. Y. 494, 499 (1881) ; Bridenbecker 
T. Lowell. 32 Barb. (N. Y.) 9 (1880). 

* Collerd V. Huson, 34 H. J. Eq. 38 (1881). See the note to 
the case, giving a full collation of authorities. 

" Perry 8 Appeal, 22 Penn. St. 43 (1853), where four bonds 
and mortgages, simiiltaneoos in execution and record, but due 
in successive years, were held to be equal liens and to share pro 
Tola ; cu)»es collated. The rule was also applied where all the 
bonds matured at the same time. Hodge e Appeal, 84 Penn. 
359 (1877). 

« Wilson V. Eigenbrodt, 30 Minn. 4 (1882). See the able and 
ingenious opinion of Mitchell, J., holding this to be the rule for 
Minnesota unless a contract tj> a different effect is expressed in 
the mortgage. 
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Michigan,^ MiBsisaippi,^ Kentucky,' and Vermont* the 
the rule has been adopted that bonds and notes, matur- 
ing at different times and secured by a single mortgage, 
are equal and concurrent liens and entitled to the security 
fro rata. In a recent case in New York,' where mort- 
gages were simultaneously executed and recorded, but 
matured at different times, Judge Finch, of the Court 
of Appeals, decided that the one falling due first had no 
priority of lien ; and, after collating and reviewing the 
cases in the Western states, disapproved the proposition 
established in so many of them, that different obliga- 
tions maturing at different times have priority of security 
according to the order of their maturity. Whichever 
rule is adopted, all holders of notes and bonds are indis- 
pensable parties to a foreclosure of the mortgage, in 
01 ier to produce a perfect title at the sale. It may 
be observed here that questions affecting the rights of 
holders of bonds given with railroad mortgages are not 
within the scope of this work, and the reader is referred 
to text-books treating specially of railway securities 
and kindred subjects." 

1 McCiirdy v. Clark, 27 Mich. 445 (1873); Wilcox v. Allen, 
36 Mich. 180(1877). 

s Trustees Jefferson College v. Prentiss, 7 C. (Miss.) 46 (1855) ; 
Terry v. Woods, 6 S. & M. (Miss.) 1S9 (1846) ; Cage v. Her, 5 id. 
410 (1845) ; Henderson v. Herrod, 10 id. 631 (1846) ; Dick v. 
Mawry, 8 id. 448 (1848); Bank of England v. Tarleton, 1 C. 
<Mifls.) 173 (1851); Parker v. Mercer. 6 H. (Miss.) 320 (1842). 

» Campbell v. Johnston, 4 Dana (Ky.), 182 (1836). 

* Keyes v. Wood, 21 Vt. 331 (1849) ; Belding v. Manly, 21 id. 
650 (1849) ; Wright v. Parker, 2 Aik. (Vt.) 212 (1827). 

» Granger v. Crouch, 86 N. Y. 494, 499 (1881) ; in point and 
similar, CoUerd 7. Huson, 34 N. J. Eq. 38 (1881). See g 20, post. 

■ Jones on Railway Securities. 
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g 14. Owno* of mort^iage, having pledged the same as 
collatwal secnzity, may foreclose. 

Where the owner of a mortgage has pledged it as 
collateral security for a debt of less amount than the 
mortgage, he still has such an interest in it as entitles 
him to bring an action for the foreclosure of the mort- 
gage. Vice-Chancellor McCoun held, in Norton v. 
Wamer,' that " the complainant had not divested him- 
self of all interest in or control over the mortgi^e. The 
assignment is but a partial one, made to secure to the 
pledgee the payment of a loan, being less than the 
amount due on the mortgage. In equity, he is still the 
owner, subject only to the lien or pledge for the loan. 
The pledgee might have filed a bill of foreclosure against 
the original mortgagor and all parties in interest, and 
in that case the pledgee would have been deemed a 
trustee for the mortgagee, for all of the mortgage debt 
after satisfying his claim; and upon the pledgee's refusal 
to proceed — and which the bill alleges — I see no good 
reason why the camplainant might not proceed, as he 
has done, to foreclose." 

But in such an action the pledgee is a necessary 
party,* and may be made a co-plaintiff,^ or a defendant ; 
neither the mortgagor, nor any person other than the 

' 3 Edw. Ch. (N. Y.) 106 (1837); Simaoii v. Satterlee, tJ4 N. 
Y. 657 (1S76), affirming^ 6 Hiin, 305. In point, Brunette v. 
Schettler, 21 "Wis. 188 (1866); George v. Woodward, 40 Vt. 672 
(1868) ; McKinney v. Miller, 19 Mich. 142 (1869) ; Siuking Fiind 
Com'rB V. Northern Bank, 1 Mete. (Ky.) 174 (1858). See §§ 15, 
78, 79, poaC. 

■-■ Plowman v. Riddle, 14 Ala. 169 (1848). Hee §§ 78 and 79, 
post. 

3 floyt V. Martenee, 16 N. Y. 231 (1857). 
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assignee himself, can object that he is made a defendant.' 
And if the assignee, or pledgee, refuses to become a co- 
pl^ntiff, upon the request of the mortgagee, he cannot 
himself object that he is made a defendant to the 
action ;- it should be alleged in the complaint, however, 
that he has refused to join as a co-plaintiff. If an objec- 
tion is made at all, it must be by demurrer or answer, 
or the alleged defect will be considered waived at the 
trial.^ The rule of this section is in accordance with 
the general principle that all parties interested in the 
mortgage debt must be before the court, or the decree of 
foreclosure will not extinguish their interests. Equity 
courts are not particular as to how parties come before 
them, so long as all persons interested in the subject- 
matter of the action are brought within their jurisdic- 
tion, so that a complete determination can be made 
of the rights of all the parties interested. It is 
indispensable that the pledgee, and all others interested 
in the mortgage as a collateral security, be made parties 
to the action.* The decree should provide first for the 
payment to the pledgee of the amount due him, and 
then for the payment to the mortgagee of the balance." 
It is also proper for the mortgagee and the pledgee to 

' Himson v. Batterlee, M N. Y. 657 (187«), affirming 6 Hun, 
305 (1875). 

^ Norton V. Warner, 8 Edw. Ch. (N. Y.) 106 (1837) ; New York 
Code, § 448. See.§ 6, arUe. 

3 CarpcDter v. O'Dougherty, 67 Barb. (N. Y.) 397 ; 2 T. & C. 
4ST, aff'd 58 N. Y. 681 (1874). See O'Dou^herty v. Remington 
Paper Co., 81 N. Y. 496 (1880) ; Remington Paper Company v. 
O'Dougherty, 81 id. 474 (1880). 

* See §§ 78 and 78, post; Woodruff v. Depiie, 14 N. J. Eq. 
168.176(1861); Miller v. Henderaon. 10 N. J. Eq. (2 Stockt.) 
320 (1861); Kittle v. Van Dyck, 1 Sandf. Ch. (N. Y.) 76 (1843). 

& Brunette v. Scbettler, 21 Wis. 188 (1866); Overall v. Ellis, 
32 Mo. Rep. 322 (1862). 
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join as co-plaintifFs in the action to foreclose, as they 
are together the owners of the entire bond and raort- 
g^e. Neither the mor^gor nor other parties to the 
action can object to such joinder of plaintiffs, as all 
parties interested in the mortgage debt are thereby 
brought before the court, so that its decree will be- 
come binding and conclusive upon them.' 

§ 15. ABSignaa of mortgage as collateral security may 
foreclose. 

In the foregoing section it has been seen that though 
a mortgagee has pledged his mortgage as a collateral 
security, he may nevertheless maintain an action to 
foreclose it; also, that the mortgagee and the pledgee 
may unite as co-plaintiffs in foreclosing. It has now 
become well settled, as a further principle, that the 
pledgee, who holds the mortgage as a collateral security, 
may also maintain an action for its foreclosure.^ The 

I Hoyt V. Martense, 16 N. Y. 231 (1857). 

■' Whitney v. M'Kuiiier. 7 Johns. Ch. (N. Y.) 144 (1823) ; Bard 
V. Poole, 12 N. Y. 495, 507 (1855), per Dbnio, J., statinp the rea- 
Boiis for the rule. Bloomer v. Stiirges, 58 N. Y. 16S (1874) ; Car- 
penter v. O'DouKherty, 67 Barb. (N; Y.) 397 (187S) ; 8. C, 2 T. & 
C. 427, affirmed in 58 N. Y. 681 (1874) ; Bush v. Lathrop, 22 N. 
Y. 535 (I860); Dalton v. Smith, 88 id. 176 (1881); Lehman 
V. McQueen, 65 Ala. 570 (1882) ; Hniiter v. Levan, 11 Cal. 11 
(1858) ; Beers v. Hawley, 3 Conn. 110 (1819) ; St. John v. Free- 
man, 1 Carter (Ind.), 84 (1848); Wilson v. Fatout, 42 Ind. 62 
(187S). See Compton v. Jones, 65 id. 117 (1878), where the debt, 
for which the bond and mortgage had been assigned as collateral 
security, had been paid by the assignor, entitling him to a re- 
assignment of the securities, and the assignee unsuccessfully at- 
tempted a foreclosure ; Brown v. Tyler, 8 Gray (Mass.), 135(1857) ; 
Cults V. York Manuf. Co.. 14 Me. 326 (1837) ; 18 id. 190 (1841), pw 
Weston, Ch. J., where the assignor was made a defendant ; Rice 
V. Dillingham, 73 id. 59(1881); Graydon v. Church, 7 Mich. 36, 
50, 68 (1859), per Chkistiahct, J., collating and reviewing the 
authorities, especially in New York; Paige v. Chapman, 58 N. 
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pledgee, however, can recover judgment only for the 
amount of his claim, the payment of which the decree 
should direct.' The amount eecured and the interests 
of all the parties in the mortgage, together with the fact 
that the assignment is only collateral or conditional, . 
must be specifically stated in the complaint ; and it is in- 
dispensable that the mortgagee, or owner of the equity 
of redemption in the mortgage, be made a party to the 
action in order that his interests alsQ may be foreclosed.^ 
It should also appear in the complaint that the mort- 
gagee has refused to become a co-plaintiflF with the 
pledgee ; otherwise the complaint will be demurrable. 
It is believed that a person who holds an assignment of 
a mortgage to indemnify and protect him against liabil- 
ities or obligations of any kind may foreclose as soon 
as he is damnified. 

H. 333 (1878) ; Selectmen of Natchez v. Minor, 9 Sm. & M. (Miss.) 
644 (1848) ; Wilson v. Giddings, 28 Ohio St. 554 (1876) ; Chew v. 
Bnimagim, 21 N. J. Eq. 520, 529 (1870), per Vam Bickbl, J., a 
leading case, collating and reviewing the New York cases, 
reported below in 19 id. 130 (1868), and affirmed in 13 Wall. (U. 
S.) 497 (1871). where the proposition of this section was cou- 
eideredat length. 

1 Carpenter v. O'Dougherty, 67 Barb. (N. Y.) S97 (1873). See 
the preceding note. Salmon v. Allen, II Hun (N. Y.), 29 (1877), 
a complicated case; McCriim v. Corby, 11 Kan. 464 (1873). 
In Underhill v. Atwater, 22 N. J. Eq. 16 (1871), the assignee 
became the owner of the entire mortgage pending the fore- 
closure of his original claim, and a supplemental bill was 
held necessary to cover his new interest in the mortgage. See 
Kamena v. Hueibig. 23 N. J. Eq. 78 (1878); Van Deventer v. 
Stiger, 25 id. 224 (1874), holding that the decree must be for the 
amount of the debt and interest only ; Ackerson v. Lodi Branch 
R. R., 28 id. 542 (1877). 

^ See §§ 78 and 79, post, and cases cited; also § 14, ante; 
Fiaher, § 348, and the English cases cited. 
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g 16. Owner of an equitable Interest of any kind in tiw 
mortgage, a real party In Interest, may generally 
fbreclosa. 

AccordiDg to Mr. Pomeroy, it is ft general principle 
of practice in most of our states that every action 
must be proBecuted in the name of the real party 
in interest.^ Following this universal and equitable 
principle, the courts have established a rule that who- 
■ ever holds an equitable or real interest of any kind in a 
mortgage, may bring an action for its foreclosure;^ 
indeed, the rule in such actions is as elastic and liberal as 
equity juriaprudence could posaibly make it. It has be- 
come almost axiomatic that an equity court cares little 
whobrings an action, so that he be a real party ininterest, 
nor how it is brought, so long aa it acquires complete 
jurisdiction of all the parties interested, and of the en- 
tire subject-matter in issue, so that a complete adjudi- 
cation can be made upon the whole case. It has been 
shown that the person who holds the largest interest in 
the mortgage should commence the action ; and it is un- 
doubtedly the best practice to have all parties interested 
in the mortgage united as plaintiffs, as opposed to all par- 
ties interested in the equity of redemption, who are best 
made defendants.' But where this is impossible, or 
parties refuse to join as co-plaintiffs, they can equally 
well be made defendants, and the decree of the court 

^ Pomeroy's Remedies, § 99, See § Q, ante. 

2 Hill V. Meeker, 23 Comi. 694 (1855); Wooden v. Havilaiid, 
18 id. 107 (1846). See Irish v. Sharp, 89 111. 261 (1878), holding 
that the actioD ehould be brought iu the name of the equitable 
owner of the mortgage, and not in the name of the mortgagee for 
hie uae. 

' Jones, g§ 1369, 1370. See ^ 14 and 16, ante, and notes. 
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will be conclusive upon them. It often becomee neces- 
sary to make persouB who are interested in the 
mortgage, defendants, as their interests may be an- 
tagonistic to the interests of others who aXao own a part 
of the mortgage. Furthermore, no one can be made a 
plaintiff against his will, and a person once refusing to 
become a plaintiff, can be broaght into an action in no 
other way than as a defendant.' 

The cases, in which .questions have arisen affecting 
equitable assignments and the conditional and contingent 
rights of parties in mortgages, are so varied in 
character that it ia almost impossible to induce from 
them any general rules or principles applicable to the 
subject of this section. A legatee may foreclose a mort- 
gage upon default where it was bequeathed, — the inter- 
est to him and the principal to another, — and the mort- 
gage was to be kept on foot by the terms of the will as 
a living security for those purposes.' So a mortgagee 
may foreclose a mortgage conditioned for his support 
and maintenance during life.' In Lawrence v. Laivrence,* 
a mortgage had been given by a husband and wife as 
executor and executrix to their co-executrix to secure 
the payment of moneys of the estate received by the 
husband as executor j the wife, after her husband's 
death, was not allowed to file a bill in her character as 
executrix a^nst his personal representatives and beirs- 
at-Iaw, to foreclose such mortgage, where it did not 

> New York Code, § 448. 

' Hancock v. Hancock, 22 N. Y. 668 (1860), par Cohstock, 
Ch. J. 

> PerguBon v. Feigneon, 2 N. Y. 360 (1849). 

* 3 Barb. Ch. {N. Y.) 71, 76 (1848). The above quotation is 
abridged from the cbancellor'a opinion. 
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appear from the bill that ebe was entitled, in her sole 
and separate right as a legatee, to a portion of the fund 
secured by the mortgage. " If in such a case the wife 
had an interest in the fund, and the co-executrix to whom 
the mortgage was given, upon a proper application to her 
for that purpose, refuses to proceed to foreclose the 
mortgage, the widow of the mortgagee and the other 
legatees for whose benefit the mortgage was ^ven, may 
file a bill showing their respeptive rights in the fund, 
and cltuming to have the benefit of such mortgage 
find of a foreclosure thereof. But in that case the mort- 
gagee and all the legatees who are interested in the fund, 
must be made parties to the suit; or the bill must be 
filed by some of the legatees in behalf of themselves and 
of all others having an interest in the fund." 

It may be stated generally that a purchaser at a fore- 
closure s^e becomes an equitable assignee of the mort- 
gage foreclosed, for the purpose of maintaining a second 
or strict foreclosure to extinguish the liens of junior 
incumbrancers who were not made parties to the original 
action, or of perfecting a foreclosure in any way defect- 
ive ;^ he is entitled to an action de novo on the mort- 
gage.* But a deed executed by both United States loan 

1 Robineon v. Ryan, 2B N. Y. 320 {1862) ; Bollea v. Duff, 43 
id, 469 (1871); Stewart v. Hutchinson, 29 How. (N. Y.) 181 
(1864); Franklyu v. Hayward, 61 id. 43 (1881); Taylor v. 
Agricultural & M. Asa., 68 Ala. 229 (1883) ; Goodenow v. Ewer, 
16 Cal. 481 (1860) ; Muir v. BerkBhire, 62 Ind. 149 (1875) ; Shaw 
V. Heiaey, 48 Iowa, 468 (1878) ; Shimer v. Hammond, Bl id. 401 
(1879); Jones v. Mack, 63 Mo. Rep. 147 (1873); Wilcoxon v. 
Oabom, 77 id. 621 (1883) ; Johnson v. Robertson, 34 Md. 165 
(1870) ; Stark v. Brown, 12 Wis. 572 (1860) ; Moore v. Cord, 14 
id. 213 (1861) ; Bank of Wis. v. Abbott, 20 id. B70 (1866). 

2 Rogers v. Holyoke. 14 Minn. 220 (1869). In Kobinaon v. 
Ryan, 25 N. Y. 320 (1862), the purchaser at a statutory fore- 
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commissioners, in pursuance of a sale held by one only, 
has been held void and not operative as an equitable 
assignment of the mortgage to the purchaser, ho as to 
give him any rights under it.* Where omitted parties 
or others bring as action to redeem from a foreclosure 
sale, the purchaser is likewise regarded as an equitable 
assignee of the mortgage,^ and a necessary defendant. 

A person who advances money for the payment of a 
mortgage, with the expectation of having another mort- 
gage executed to himself as security, becomes an equi- 
table assignee of the existing mortgage, and upon refusal 
of the mortgagor to execute a new mortgage, he may 
maintain an action for the foreclosure of the first one.' 
So also a person who loans money on a mortgage, to be 
used in part for the payment of a prior mortgage, is 
equitably subrogated us assignee of the mortgage so 
paid, and may foreclose it, in case the mortgage exe- 
cuted to him for the loan is declared usurious or void 
for other reasons.* A valid and subsisting obligation 
is not destroyed because included in a security, or made 
the subject of a contract, void for usury ; although for- 
mally satisfied and discharged, it may be revived and 
enforced in case the new security or contract is invali- 
dated. And where a mortgage, executed to a clerk in 

closure sale, defective for want of service of a notice upon the 
mortgagor, was held to stand as an assignee of the mortgage, 
and was allowed in this action to foreclose. 

1 Olmsted v. Elder, 6 N. Y. 144 (18B1). 

> McSorley v. Larisea, 100 Mass. 270 (1868) ; Bolles v. Duff, 
43 N. T. 469 {1871); Childa v. Childs, 10 Ohio St. 339 (1889). 

" Gilbert v. Gilbert, 39 Iowa, 6S7 (1874) ; Bank t. Campbell, 
2 Rich. Eq. (B. C.) 179 (1846). 

* Patterson v. Birdaall, 64 N. Y. 294, 298 (1876), affirming 6 
Hun, 632 (1876). See Miller v. Winchell, 70 N. Y. 437 (1877). 
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chancery, to secure a widow's dower, was subsequently 
discharged by the clerk without authority of the court, 
upon the execution to him of a second mortgage for a 
larger sum, the court decided that if the owners of the 
fund had not elected to foreclose the second mortgage 
they might have foreclosed the first one, on the ground 
that its discharge by the clerk, without authority, was 
null and void.'' 

It often occurs that a purchaser of an equity of re- 
demption in mortgaged premises, pays and procures 
an existing mortgage to be discharged, believing it to be 
the only incumbrance on the premises. Upon his dis- 
covery of liens subsequent to the mortgage discharged, 
the mortgage may be revived, and he will be held 
equitably subrogated to all the rights of the mortgagee.^ 
A grantor who pays a mortgage which his grantee has 
assumed, is held subrogated to all the rights of the 
mortgagee, and in an action to foreclose, may recover a 
judgment for deficiency against the grantee; and it is 
questionable whether, where the security is being im- 
paired, he has any remedy to protect himself, except to 
pay his bond and mortgage and become subrogated to 
the rights of the mortgagee.' 

The form in which an assignee acquires his owner- 

1 Farmers' Loan & Trust Co. v. Walworth, 1 N. T. 433 (1848). 
See Homceopathic Mat. Life Ins. Co. v. Marahall, 32 N. J, Eq. 
103 (1880). 

2 Ayera v. Adams, 82 lud. 109 (1882); Yonngman v. Elmira 
& W. R. R., 6B Penn. 278 (1870); Cobb r. Dyer, 69 Me. 484 
(1879) ; Lovejoy v. Vose, 73 id. 46 (1881). 

' Marshall v. Danes. 78 N. Y. 41B, 421 (1878), reveimng 16 
Hun, 606. See Calvo v. Daries, 73 N. Y. 211, 215 (1878). In 
point, Wadsworth v. Lyon, 93 id. 201 (1883) ; Wood v. Smith, 61 
Wa, IW (1879). 
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ship or interest in the mortgf^e is quite immaterial ; it 
may be by mere delivery or by parol, but to enable the 
assignee to maintain a foreclosure there must be a dis- 
tinct intention to give him an interest in the bond and 
mortgage. Where the intention is to have a written as- 
signment, a mere manual delivery will not pass the title.* 

g 17. A surety for the mortgage debt may Bometiinea 
foreclose. 

If a person who stands in the relation of surety to a 
mortgage debt is compelled to pay it, he is entitled to 
be subrogated to the rights of the mortgagee, and may 
foreclose the mortgage in his own name, without a 
formal assignment either in writing or by parol.* There 
are three principal ways in which this relation and its 
attending rights may arise : First, where the surety 
has guaranteed the payment of the mortgage debt, in 
an assignment or a separate instrument, he may take 
up the bond and mortgage and enforce their payment 
in his own name f it has been held that not even an 
assignment is necessary.* 

Second, where a grantor is obligated to pay a mort- 
gage debt and conveys-the land to a grantee, who assumes 
the payment thereof, he is entitled, on paying the 

^ So held by Folqbr, J,, in Strause v. Joeephtha], 77 N. Y. 
622 <1879). See Greeo t. Marble, 37 Iowa, 9S (1873) ; Andrews 
V. McDaniel, 68 N. C. 385 (1873). 

» Norton v. Soule, 2 Greenl. (Me.) 341 (1823); Mime v. Mc- 
Dowell, 4 Ga. 182 (1848) ; Saylora v. 8ayIor8, 3 Heiskell (Tenn.), 
625 (1871). See also the cases cited below, and §§ 16 and 16, 
ante, and notes ; Jones, § 1380 ; Thomas, p. 240. 

a Darat v. Bates, 96 111. 493 (1880) ; Gerber v. Sharp, 72 Ind. 
654 (1880). 

* Walker v. King, 44 Vt. 601 (1872). 
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debt, voluntarily or otherwise, to be Bubrogated to the 
rights of the mortgagee, and to enforce the mortgage 
against the land as the primary fund for payment, and 
thereafter against all persons liable for a de£ciency. The 
right to foreclose is perfect without an assignment of the 
bond and mortgage;' even in a case where the grantee 
had not assumed payment of the mortgage, the grantor, 
on paying the mortgage, was deemed equitably subro- 
gated to the extent that he could maintain a foreclosure.^ 
But an assignment can be compelled upon tender of the 
amount unpaid, and if the mortgagee refuses to assign, 
an action can be maintained against him for a formal 
assignment of the bond and mortgage. The theory 
upon which an assignment will be decreed has been 
stated as that of equitable subrogation.' Upon the 
rights of a surety in this connection, Judge Morse,* of 
the New York Court of Appeals, has said: "I 
understand the law to be as well settled, as the reason 
and justice of the rule is clear, that any one who holds 
the actual relation of surety for the mortgage debt, 

J McLean v. Towle, 3 Sandf. Ch. (N. T.) 117 (1845) ; Josselyn 
T. Edwards, 67 Ind. 212 (1877); Hoffman v. Bisk, S6 id. 113 
(1877) ; Risk v. Hoffman, 69 id. 137 (1878) ; Wood v. Smith, 61 
Iowa, 166 (1879) ; Hoyaradt v. Holland, 60 N. H. 433 (1870). 

= Baker v. Terrell, 8 Minn. 195 (1863). 

> Matteson v. Thomas, 41 III. 110 (1866) ; Johnson v. Zink, 51 
K. T. 333 (1873), affirming 52 Barb. 396 (1868). 

* Averill v. Taylor, S N. Y. 44, 61 (1853), See also Marsh t. 
Pike, 10 Paige (N. T.), 595 (1844), cited and reviewed in Calvo 
T. Daviea, 73 N. Y. 211, 215 (1878) ; Marshall v. Daviea, 78 id. 414, 
421 (1879) ; 8. C, 68 How. (N. Y.) 231 ; Cox v. Wheeler, 7 Paige 
(N. T.), 248, 268 (1838) ; Halaey v. Reed, 9 id. 446 (1842) ; 'Rce 
T. Annin, 2 Johns. Ch. (N. T.) 125 (1816); Cherry v. Monro, 2 
Barb. Ch. (N. T.) 618 (1848) ; Ferris v. Crawford, 2 Denio (N. 
T.) 696 (1845) ; Cornell v. Preacort, 2 Barb. (N. Y.) 16 (1847) ; 
Stebbina v. Hall, 29 id. 625 (1869) ; Brewer v. Staples, 3 San^. 
Ch. (N. y.) 679 (1846). 
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charged upon land in which he has an interest, although 
his liability as such surety extends no farther than to 
lose his interest in the land, has a right to redeem, for 
the protection of such interest. And I suppose it to be 
equally well settled, that his right as surety in such 
a case, and upon his redeeming, is, to be subrogated to 
the rights and to occupy the position of the creditor 
from whom he redeems." And Chief Commissioner 
Lott, in a later caae,^ in the same court, determined 
that the " relation of surety between the mortgagor and 
his grantee does not deprive the obligee of the right of 
enforcing the bond E^^inst tHe obligor. He is entitled 
to his debt, and has a right to avail himself of all his 
securities. Equity, however, requires that the obligor, 
on the payment of the debt out of his own funds, should 
be subrogated to the rights of the obligee, so that he 
can reimburse himself by a recourse to the mortgaged 
premises for that purpose. This cannot prejudice the 
creditor, and it is clearly equitable as between the 
debtor and the owner of the land. He clearly has no 
right or color of right, justice or equity to claim that 
he, notwithstanding the conveyance of the property 
subject to the mortgage, and thus entitling him only to 
its value over and above it, should in fact enjoy and 
hold it discharged of the incumbrance, without any con- 
tribution toward its discharge tmd satisfaction, from the 
land. This equitable principle ifl fully recognized in 
most of the cases. Indeed, it is so consistent with 
right and justice as to require no authorities to sustain 
it." It is to be observed of all cases mentioned in this 

1 Johnaon v. Zink, M N. T. 333 (1873). 
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section, that the land is the primary fund for the payment 
of the mortgage debt.^ The surety cannot compel the 
mortgt^ee to file a bill to forecloae the mortgt^e and to 
exhaust his remedy against the principal debtor by a 
judgment for deficiency ; but he may file a bill against 
the mortgagee* and the subsequent grantee, who has 
assumed the payment of the debt and thereby become 
the principal debtor, to have the debt paid to the mort- 
gagee by such grantee, or from the proceeds of a sale 
of the mortgage^ premises. " It is well settled that a 
surety after the debt has become due may come into 
court and compel the principal to pay the debt.'" 

Third, where a subsequent incumbrancer, though not 
holding the actual relation of surety for the mortgage 
debt, still has such an interest in the land that he may 
redeem from the mortgage debt by paying the same, 
and thereby become subrogated to the rights and the 
position of the mortgagee.* Cases under this head are 

1 Marsh v. Pike, 10 Paige (N. Y.), 595 {1844), affirming 1 
Saiidf. Ch. 210 (1843). 

2 Morae v. Larkin, 46 Vt. 371 (1874). 

» Marsh V. Pike, 1 Sandf. Gb. (N. Y.) 212 (1843). supra, per 
VicB-CHiNCBLLOR Sandfokd, Citing Wamer v. Beardsley, 8 
Wend. (N. Y.) 194 (1831); 1 Story's Eq. 327; 2 id. 35, § 730; 
144, § 849. See Hayes v. Ward, 4 Johns. Ch. (N. Y.) 123, 132 
(1819) ; Cornell v. Prescott, 2 Barb. (N. Y.) 16 (1847) ; Norton v. 
Warner, 3 Edw. Ch. (N. Y.) 108(1837), and note; McLean v. 
Lafayette Bank, 3 McLean (U. S.), 587 (1846). 

* Ellsworth V. Lockwood, 42 N. Y. 89, 99 (1870), is the leading 
case; relied upon in Dings v. Parshall, 7Hun(N.Y.), 522(1876). 
See Averill v. Taylor, 8 N. Y. 44 (1853) ; Cornell v. Prescott, 2 
Barh. (N. Y.) 20 (1847) ; Carpentier v. Brenham, 40 Cal. 221 
(1870) ; Tyrrell v. Ward, 102 111. 29 (1882) ; Benton v. Shreeve, 
4 Ind. 66 (1853); Lowrey v. Byera, 80 id. 443 (1881). For an 
exhaustive discussion of the doctrine of subrogation and substi- 
tution, as applied to parties to a mortgage, see Hardin v. Walpole, 
38 Ind. 146 (1871), collating the authorities. 
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numeroua in those states where foreclosure may be made 
by enta-y and possession, and the mortgagor and those 
chiiming under him are obliged to assert their rights by 
redemption, especially in Massachusetts, Maine and 
Vermont; One of two joint mortgagors, who has been 
obliged to pay the whole debt, has been held subrogated 
to the rights of the mortgagee as against the other 
mortgagor;' and if a purchaser of a divided or an 
undivided part of mortgaged premises pays the entire 
mortgage to protect his own interest, he will become 
the equitable assignee of a proportional part of the 
mortgage, and will be allowed to enforce it against the 
remaining part of the premises.' So a tenant for life, 
upon -paying a prior existing mortgage, in order to pro- 
tect his own estate, is deemed an equitable assignee of 
the mortg^e.^ But a surety is never entitled to 
subrogation and foreclosure until he has paid the debt.* 
The propositions stated in this section are dependent 
upon the general principles of law which govern the 
relation of principal and surety, and more especially upon 
those principles which entitle a surety to be subrogated 
to the securities of a creditor upon the default of the 
principal debtor in payment.' 

§ 18. Assignee of a mortgage without the bond cannot 
foreclose. 

It is now a well established principle in the law of 
mortgages that the assignee of a mortgage without the 

1 White V. Fisher, 62 111. 258 (1871) ; Shinn v. Shinn, 91 111. 
477 (1879). 

2 Ohamplin v. Wiiiiams, 9 Penn. St. 341 (1848). 

3 Hamilton v. Dobbs, 19 N. J. Eq. 227 (1868). 
* Coiiweli V. McCowan, 53 lil. 363 (1870). 

B Brandt on Suretyahip and Guaranty. 
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bond, note or indebtedness which the mortgage was given 
to secure, acquires no title whatever to the mortgage 
debt, and cannot maintain a foreclosure ; the mortgage in 
his hands is a mere nullity. The assignment of the mort- 
gage alone is scarcely presumptive evidence of an inten- 
tion to assign the indebtedness which it was given to 
secure ;' but an assignment of a bond and mortgage, and 
the moneys due and to grow due thereon, carries, by its 
terma, a note for wb ich they are held as collateral security." 
In Merritty. Bartkolick, aleadingcaseinNew York, Judge 
Parker" says : " As a mortgage is but an incident to 
the debt which it is intended to secure, the logical con- 
clusion is, that a transfer of the mortgage without the 
debt is a nullity, and no interest is acquired by it. The 
security cannot be separated from the debt and exist 
independently of it. This is the necessary legal con- 
clusion, and recognized as the rule by a long course of 
judicial decisions. • * * for the legal maxim is, 
the incident shall pass by the grant of the principal, 
and not the principal by the grant of the incident." 
Accessorium non duett, sed sequitur prindpale. In a later 

' Peters v. Jamestown Bridge Co., 5 Cal. 334 (1855); Nagle 
V. Macy, 9 id. 426 (1858) ; Webb v. Flanders, 32 Me. 175 (1850) ; 
Liinfc V. Lunt, 71 id. 377 (1880); Willis v. Vallette, 4 Mete. 
(Ky.) 195 (1862); Hubbard v. Harrison, 38 Ind. 323 (1871); 
Hamilton v. Lubukee, 51 111. 415 (1869); Jackson v. Blodget, 5 
Cow. (N. T.) 206 (1826). See Bulkley v. Chapman, 9 Conn. 8 
(1831), on the question of intent ; Powell, 1115, 1116.' See § 19, 
post. 

2 Belden v. Meeker, 2 Lans. 471 (1869), affirmed 47 N. T. 307 
(1872). 

3 36 N. T. 44, 45 (1867), affirming 47 Barb. 253 (1866), and 34 
How. 129. See the cases cited, also Cooper v. Newland, 17 Abb. 
(N. Y.) 342, 344 (1863); Langdon v. Buell, 9 Wend. (N. Y.) 80 
(1832). 
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case,^ a bond and mortgf^ had been given to secure the 
performance of a contract ; after the contract had been 
rescinded, the assignee of the bond and mortgage 
brought an action for foreclosure, but it was dismissed 
on the ground that the rescission of the contract ex- 
tinguished the indebtedness and the liability thereunder 
and destroyed the validity of the bond and mortgage. 
Some courts have held that an assignment of the 
mortgage without the note or bond transfers a naked 
trust,' and that the assignee must hold the mortgage at 
the will and disposal of the creditor who owns the 
bond.' Where a mortgage is executed without a bond 
or other written evidence of the debt secured, and it 
contains no covenant for the pa;^ment of the debt, the 
assignee acquires a valid claim and lien lipon the land, 
but nothing more.* 



g 19. Afwigneo of the note, bond or debt may foreclose, 
though the mortgage is not assigned. 

As has been seen in the preceding section, the mort- 
gage debt is the essentiiQ fact, while the mortgage is 
merely an incident. Consequently the assignee of the 
debt may foreclose, as he is the equitable assignee of 
the mortg^e, though he holds neither a written 

1 Wanzer v. Gary, 76 N. T. 526 (187&). In point, Emory t. 
Keighan, 94 111. 543 (1880). 

* Pope v. Jacobus, 10 Iowa, 262 (1859) ; Johnflon v. Walter, 60 
id. 315 (1882) ; JohiiBoii v. Cornett, 29 Ind. 59 (1867) ; Cleveland 
T. Cohra, 10 Rich. (8. C.) 224 (1878). 

8 Medleyv. Elliot, 62 111. 532 (1872); Bailey v. Oould, Walker, 
Ch. (Mich.) 478 (1844); Webster v. Calden, 56 Me. 204 (1868); 
Hnntington y. Smith, 4 Conn. 2S7 (1822) ; Dudley v. Cadwell, 
18 id. m (1848). 

* Severence v. Griffith, 2 Lans. (N. Y.) 38 (1870). 



ioy Google 



44 PARTIES TO HOBTOAGB FOKECLOSUBES. 

nor parol assignment of it.' He is the real party in 
interest and can give a full quittance of the debt, though 
he is not in a position to esecute a legal discharge of 
the mortgage.- The rule of this section holds good 
even after the debt haji been put into a judgment.^ 
While in a foreclosure it may not be indispensable to 

• For the New York cases see the preceding section. Doe v. 
McLoskey, 1 Ala. 708 (1840) ; Center v. P. & M. Bank, 22 id. 
74S (1^3); Austin v. Bnrbank, 2 Day (Coim.), 474 (1807); 
Hnntiogton v. Smith, 4 Conn. 237 (1822); Quinebaug Bank 
V. French, 17 id. 134 (1845) ; Ord v. McKee, 5 Cal. 515 (1855) ; 
Bennett v. Solomon, 6 id. Vii (1856) ; Wiilia v. Farley, 24 
id. 490 (1884); Kurtz v. yponable, 8 Kan. 395 (1870) ; Bank, U. 
S., V. Huth, 4 B. Mon. (Ky.) 450 (1844); Vimont v. atltt, 6 id. 
478 (1846); Biirdett v. Clay, 8 id. 295 (1847-8); Garrett v. 
Puckett, 15 Ind. 485 (186(1) ; Gower v. Howe, 20 id.396 (1863) ; 
Holdrige V. Sweet, 23 id. 118 (1884); Ryau v. Dunlap, 17 III. 40 
(1815); 01dBv.Cummiiigs,31 id. 188(1863); Herringv.WoodhulI, 
29 id. 92 (1862) ; Hamilton v. Lubnkee, 51 id. 415 (1869) ; Crow & 
Co. V. Vance, 4 Clarke (Iowa), 434 (1857), and the cases cited at 
pages 440, 441 ; Blair & Co. v. Marsh, 8 Iowa, 144 (1859) ; 
yaiigster v. Love, 11 id. 580 (1861) ; Bank of Indiana v. Ander- 
son, 14 id. 544(1863); Bremer Co. B'k v. Eastman, 34 id. 392, 
H94{1872); Preeton v. Morris, 42 id. 549 (1878); Walker v. 
Schreiber, 47 id. 529 (1877); Warren v. Homestead, 33 Me. 256 
(1851); Holmes v. McGinty, 44 Miss. 94 (1870); Martin v. Mc- 
Reynolds, 6 Mich. 70 (1858); Briggs v. Hannowald, 35 id. 474 
(1877); Labergev. Chauvin, 2 Mo. Rep. 145 (1829); Ohio Life 
Ins. & Trust Co. v. Winn, 4 Md. C^h. Dec. 253; Byles v. Tome, 
39 Md. 461 (1873) ; Richards v. Kountze, 4 Neb. 208 (1876) ; Kyger 
V. Rvlev. 2 id. 28 (1865) ; Whitteniore v. Gibbs,24 N. H. 484 
(1852) ;' Lane v. Sleeper, 18 id. 209 (1846) ; Southerin v. Mendum, 
Bid. 420, 432 (1831); Rigney v. Lovejoy, 13 id. 25.** (1842); 
Whepler v. Emerson, 45 id. 527 (1864) ; Hvman v. Devereux, 
63N. C. 624 (1869); Pratt v. Bank of Bennington, 10 Vt. 293 
(183S); 21 id. 338; 22 id. 139; Keyea v. Wood, 21 id. 331 
(1849) ; Martineaa v. McCollum, 3 Pinney (Wis.), 455 (1852) ; 
Body V. Jewsen, 33 Wis. 402 (1873) ; Perkins v. Sterne, 23 Tex. 
661 (1859) ; Carpenter v. Longan, 16 Wall. (U. S.) 271 (1872); 
Jones, g 1377. 

2 Wayman v. Cochrane, 35 111. 152 (1864). 

^ Wayman v. Cochrane, supra; Swartz v. Leiat, 13 Ohio St. 
419 (1862) ; Moore v. Cornell, 88 Penn. 320 (1871). 
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join the aesignor as a party plaintiff or defendant, it 
would certainly be advisable to do ao, in order to ex- 
tinguish any possible interest which he might continue 
to have or claim. The assignor has sometimes been held 
a necessary party, on the ground that an assignment of 
the note alone carries only the equitable, and not the 
legal title to the security.' Vice versa, if the assignor 
should commence a foreclosure of his mortgage afler 
having assigned the bond or debt, his assignee would 
certainly be a necessary party. According to the cases, 
however, the assignor could hardly maintain an action 
to foreclose. The assignee and the assignor may unite as 
co>plaintifis ;' and it has been held that the assignee can 
prosecute the action in the name of the assignor,^ 

g 20. Mortgagees owning contemporaneonB mortgages, 
beiiig eqoal liens, any one or more may foreclose. 

Where two or more bonds and mortgages have been 
simultaneously executed and recorded to secure inde- 
pendent debts, or parts of the same debt, and are 
equal liens upon the premises, the mortgagees may 
unite as co-plaintiffs to foreclose their mortgages, or 
any one or more may foreclose upon refusal of the others 
to unite as co-plaintiffs.' One of the mortgagees can- 

> StxHie V. Locke, 46 Me. 445 (1859) ; Moore v. Ware, 38 id. 
496(1854); Graham t. Newman, 21 Ala. 497 (1652); Proiit v. 
Hoge, 57 id. 28 (1876); Bibb v. Hawley, 69 id. 403 (1877); 
Denby v. Mellgrew, 58 id. 147 (1877) ; Burton v. Baxrer, 7 
Blackf. (Ind.) 297 (1844). See § 18, ante. 

^ Holdridge v. Sweet, 23 Ind. 118 (1864). 

8 Calboim v, TullasB, 36 Ga. 119 (1866); English v. Register, 
7 id. 387 (1849). 

• Potter V. Crandall, Oarke Ch. (N. Y.) U9, 123 (1839). See 
flreen v. Wamick, 64 N. T. 220 (1876), revereing 4 Hun, 703, 
where the respective rights of simiiltaneoiiB mortgagees came 
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not ignore the rights of the others, and foreclose with- 
out making them parties ; if they are omitted, the 
decree and sale will be defective,' and they can redeeni, 
or maintain a separate foreclosure.^ The courts seem 
to regard such mor^ages the same as though they 
constituted a single mortgage given to secure to the 
mortgagees in severalty the amounts uf their respective 
claims.' In a New York case,* it appeared that a part 
of the purchase-money of a farm was secured to a widow 
and several heirsbyseparatemortgagesgiventothe widow 
and each of the heirs for their proportionate shares of the 
purchase-money ; all the mortgages covered the same 
property, and were executed and recorded simultane- 
ously. On default, one of the heirs filed a bill of fore- 
closure against the mortgagor, the widow and the other 
heirs. The court determined that a decree could hot 
be granted unless the widow and co-heirs had refused to 
unite with him as parties plaintiff, and unless all the 
rights of all the parties were set forth in the plaintifTs 
bill. Vice-Chancellor Whittlesey, writing the opinion, 
said : " The proper course for the complainant to pur- 
sue is to ask his mother and co-heirs to join with him in 
foreclosing all the mortgages in one bill ; if any refuse, 

before the court in a conteat for surplus moneye; Decker r. Boice, 
83 N. Y. 215 (1880); Chochraw v. Goodell, 131 Maaa. 464 (1881). 
See Perry's Appeal, 22Penu.6t. 43(1803), collating and reviewing' 
the Pennsylvania cases, per Woodward, J, See g 81, post. 

1 But in Dungari v. Amer. Life Ins. Co., 62 Penn. 263 (1866), 
one mortgagee foreclosed, ignoring the other, and the decree 
was held to diveet both. 

2 Cain V. Hanua, 63 Ind. 408 (1878). 

^ See §§ 12 and 13, ank; see Granger v. Crouch, 86 N. Y. ^4, 
499 (1881). 

* Potfer V. Crandall, Clarke {N. Y.), 119, 128 {1839), per Vicb- 
Chahcbllor Whittlbsbt. 
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he can then make such as refuse, defendants. He should 
set forth in his bill all the circumstances of the simul- 
taneous execution of the mortgages ; and then the court 
can make a decree which will satis&ctorily dispose of 
all the rights of all the parties, whether some of them are 
reluctant to proceed or not." 

§ 21. Owner of two mortgages cannot foreclose both at 
same time in separate actions. 
A person who owns two or more mortgages upon the 
same premises, cannot maintain separate actions at the 
same time for their foreclosure.^ In a case' where this 
proposition was squarely before the court, Chancellor 
Walworth held that " the complainant not only unnec- 
essarily, but contrary to the settled practice of the 
court, which is for the complainant to state all of his 
junior incumbrances upon the mortgaged premises in 
his bill to foreclose his prior mortgage, commenced two 
separate and distinct foreclosure suits, upon these two 
mortgf^eBjOn one piece of land, given by the same mort- 
gagors to the same mortgagee, and which mortgages, at 
the time of filing these bills, belonged to the same per- 
Bon." The best practice is to foreclose all the mort- 
gages in one action,^ or to foreclose the senior mortgage, 

I fitzhugh T. McPbeTBon, 3 Gill (Md,), 408 (1846). In Demo- 
rest y. Berry, 1 C. E. Qreen (16 N. J. £q.), 481 (1884), after an 
action bad been commenced on a first mortgage, it was dis- 
corered that a second mortgage covered the same premises 
described in the first mortgage and other lands also, and an 
action' was then commenced on the second mortgage; but the 
second foreclosure was allowed to continue only on the discon- 
tinuance of the first one. See § 20, ante. 

' Roosevelt v. Ellitborp, 10 Paige (N. Y.), 41B, 419 (1843). 

' McOowen v. Branch Bank at Mobile, 7 Ala. 823 ; Phelps v. 
Ellsworth. 3 Day (Conn.), 397 (1809) ;, Hawkins v. Hill, 15 Cal. 
499 (1860). 
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setting forth in the complaint the claims upon the junior 
incumbrances. It matters not that the mortgages are of 
different dates, and given to different persons to secure 
different dehts ; it is essential only that they he owned 
by the same person at the time of foreclosure, and that 
they cover th^ same premises. If the junior mortgi^e 
covers other premises also, the fact should be set forth 
in the complaint. 

§ 22. AsBignee in bank]iq>tc7 or by general asBignment, 
or receiver of a corporaUon, majr foreclose. 

An asflignee in bankruptcy or by general assignment 
can foreclose a bond and morl^age which belonged to 
the estate of the assignor, as he succeeds to the entire 
legal title of the assets; he acquires no better title, 
however, than the assignor possessed.' Likewise he may 
assign the mortgage, and the assignee can maintain 
a foreclosure.' Tlie assignor is not a necessary 
party plaintiff or defendant; if deemed best, however, he 
may very properly be made a defendant, so as to extin- 
guish any possible equities that he may claim. The 
assignee may decline to collect the mortgage or to pros- 
ecute a foreclosure if he believes that nothing can he 
realized. In such a case the bankrupt or assignor is at 
liberty to commence the suit in his own name, but the 
assignee should be brought into the action, or at least 
be notified of its pendency, and requested to prosecute 
it. The general rule is that, if an assignee abandons 
any property or choses in action belonging to the 
bankrupt's estate, or if he declines to appear as prose- 

1 Uptx>n V. National Bank of Reading, 120 Mass. IBS (1876). 
' Ward V. Price, 12 N. J. Eq. (1 Beas.) 543 (1869). 
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cutor when summoned in a suit pending in favor of the 
bankrupt, the right remains in or reverts to the 
bankrupt ; he is still the legal and equitable owner of 
his estate aa against every one but bis assignee.^ 

The receiver of an insolvent corporation may also 
foreclose a mor^age,^ and his successor in office likewise 
succeeds to the same right.' " It is the settled doctrine 
that the receiver of an insolvent corporation represents 
not only the corporation, but also creditors and stock- 
holders, and that, in his character as trustee for the 
latter, he may disaffirm and maintain an action as receiver 
* * * to recover its funds or securities invested or 
misapplied."* 

g 23. Assignee pendente lite may contlnne the fore- 
cloenre. 

A person who purchases a bond and mortgage pend- 
ing its foreclosure may be substituted as plaintiff and 
continue the action in his own name, or the action may 
be continued in the name of the assignor, if no one 
objects and the matter is not brought to the attention 
of the court. But objection can be made by answer if 
the assignment is executed before the answer is pleaded." 
Tf the assignment is recorded or the fact of the transfer 
is brought to the knowledge of the court, it would seem 

1 Towle V. Rowe, 68 N. H. 394 (1878). 

^ Iglebart v. Bierce, 36 111. loS (1864). Robiuson v. Williame, 
22 N> Y. 380 (1860), was an action by a receiver against a 



^ Iglebart v. Bierce, tapra. 

* See Attorn ey-Gfeneral v. Guardian Mut. Life Ins. Ca, 77 N. 
Y. 272, 275 (1879), per Andrews, J. 

* Wallace v. Dunning, Walk. Ch. (Mich.) 416/1844); Mills v. 
Hoag, 7 Paige (N. Y.), 18 (1837); Field v. Maghee, 5 id. 689 
<1836). See Bmlth v. Bartholomew, 42 Vt. 366 (1868). 

4 
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that the action can be coDtiouecl only in the name of 
the true owner and real party in interest,' who should 
bring himself forward in the suit by petition or a sup- 
plemental bill.* 

g 24. Ovmex of mortgage dying, pezBonsl representativfls 
may forecloee. 

The legal title to a bond and mortgage passes, upon 
the death of its owner, to his personal representatives, 
who are in equity trustees for the benefit of the dece- 
dent's heirs or legatees. When, at an earlier day, it 
was held that the mortgagee had a vested interest in 
the title to the lands under his mortgage, his heirs, 
instead of his personal representatives, were held to 
succeed totbat interest upon his death. But at present 
it is the uniform law of America that a bond and mort- 
gage are only securities, and pass as personal property 
to the control and disposition of a decedent's personal 
representatives ;' and the absence of a personal obliga- 
tion by bond, note or covenant for the debt, does not 
affect the right of the personal representatives to the 
possession of the mortgf^. 

A personal representative upon coming into due pos- 
session and control of a bond and mortgage may main- 
tain an action for its foreclosure; indeed, he is the only 
person who can foreclose the mortgage, as he holds 

» Bigelow V. Booth, 39 Mich. 822 (1878). See Ellis v. SiflsoD, 
96 111. 108 (1880). See §§ 40-42, post. 

2 Fisher, §§ 385-388; Foster t. Deacon, 8 Madd. {Eng. Ch.) 
69 (1821); Coles v. Forrest, 10 Beav. (Eng. Ch.) B52 (1847). 

B Kinna v. Smith, 2 Green Ch. (N. J.) 14(1834); Grace v. 
Hunt, 1 Cooke (Tenn.), 344 (1813) ; Thoroborougb v. Baker, 3 
Swan. (Eng.) 628 (167B) ; Tabor v. Tabor, 3 id. 636 (1679). See 
the cases cited below. 
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the entire legal title to itJ The administrator of a 
mortgagee, to whom the mortg^;e was given to eeeure 
an annuity, may -forecloBe, if the condition wae broken 
during the decedent's life-time, and recover the unpaid 
annuity.* If two or more executors or administrators 
have qualified, all should unite as plaintiffs ; but if any 
who have qualified refuse to join as co-pluntifis, they 
may be made defendants to the action ; they must be 
brought before the court in some capacity. In most 
states it is not necessary to bring the heirs of the 
mortgagee into the action in any way,' while in othera 

' Pock V. Mallama, 10 N. Y. 509 (1853) ; People v. Keyser, 28 
id. 226 (1863); Newton v. Stanley, 28 id. 61 (1863); Reuaud 
V. Conselyea, 7 Abb. (N. Y.) 105 (1858), reverfiing 4 id. 
280 and 5 id. 346 ; Routh v. Smith, 5 Conn. 135, 13» (1823) ; 
Buck V. Fischer, 2 Col. T. 182 (1873) ; Dixon v. Cuyler, 27 Ga. 
248 (1859) ; Oryst v, Cryat, Smith (Ind.), 370 (1848) ; Talbot v. 
DenniB, ib, 357 (1849) ; Nolte v. Libbert, 34 Iiid. 183 {1870). In 
Hunsucker v. Smith, 49 id. 114 (1874), an adminiBtrator held 

Eeraonally a mortgage on the lands of the decedent ; Mervin r. 
ewis, 90 III. 505 (1878) ; Burton v. Hintrager, 18 Iowa, 348, 351 
(1865) ; Grimmell v. Warner, 2] id. 13 (1866) ; White v. Ritte- 
myer, 30 id. 272 (1870), citing many caaea. So by statute in 
Hissouri, Riley's Adm r v. McCord's Adra'r, 24 Mo. Rep. 265 
(1857) (R. C. 1845, p. 749) ; also in Michigan, Albright v. Oobb, 
30 Mich. 855 (1874). See Jonea, g§ 1387, 1388, for the statutes in 
some other states ; Baldwin v. Allison, 4 Minn. 26 (1860) ; Griffin 
V. Lovell, 42 Miaa. 402 (1889) ; Webster v. Calden, 56 Me. 204, 211 
(1868) ; I>ewey v. Tan Deusen, 4 Pick. (Mass.) 19 (1826) ; Fay 
V. Cheney, 14 id. 399 (1833); Scott v. McFarland, 13 Maaa. 309 
(1816) ; Smith v. DyeV, 16 id. 18 (1819) ; Trimmier v. Thomaon, 
10 mch. (8. G.) 164 (1877) ; Qibaon v. Bailey, 9 N. H. 168 (1838) ; 
Pierce v. Brown, 24 Vt. 165 (1852) ; Collamer v. Langdon, 29 Vt 
82(1866); Weir v. Moaher, 19 Wi8.Sll(1865). For the English 
caaes, see Fisher, §§ 369, 360 ; Hobart v. Abbot, 2 P. Wms. 842 
(1731) ; Cave v. Cork, 2 Y. & C. C. C. 130 (1843) ; Wilton v. Jones, 
2 id. 244 ; Meeker v. Tanton, 2 Ch. Ca. 2» (1680) ; Gobe v. Carlisle, 
2 Tern. 67 (1688), cited in Clerkson v. Bowyer, 2 id. 67 (1688). 

I Marah v. Austin, 1 Allen (Maaa.), 236 (1881) ; Pike v. Collins, 
S3 Me. 38 (1851). 

' Griffin V, Lovell, 42 Miss. 402 (1869) ; Dayton' v. Dayton, 7 
Bradw. (III.) 136 (1879). This ia the rule in New York. 
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they are held iDdispensable parties.^ Where a testator 
dies pending his foreclosure, his executor after qualifying 
may revive the action ; and he may dp this, tfjiuugh his 
co-executor be the owner of the equity of redemption. 
In such a case it was held advisable in reviving the 
action to make the co-executor a defendant personally, 
as he was the owner of the equity of redemption, and 
a defejadant also in his representative capacity; and 
the action was sustained upon the principle that one 
co-executor may maintain an action in equity against, 
another co-executor to compel the payment of a debt 
owing by him to the estate.* The executor of a trustee 
has been allowed to foreclose a mortgage held in trust 
by the decedent, where the trust was well defined and 
did not rest in the discretion of the trustee ;* but the 
general rule is for the successor of the trustee to 
foreclose.* 

» Huggins V. Hall, 10 Ala. 283 (1846) ; Mclver v. Cheny, 8 
Humph. (Tenn.) 713 (1848); Atchison v. Sutgume, 1 Yerg. 
(Tenn.) 400 (1830). They were necessary parties in Illinois until 
the statute of 1874, ch. 95, § 9, dispensed with the old rule. 
Dayton v. Dayton, 7 (Bradw.) 111. App. 136 (1879). In Etheridge 
V. Vemoy, 71 N. U. 184 (1874), the heira were held not necessary 
where the mortgagee had assigned the bond and mortgage abso- 
lutely and died insolvent without the state, but ordinarily the 
heirs of the mortgagee are held necessary parties. For the 
Envlisb cases, see Fisher, g 358 ; Scott v. Nicoll, 3 Russ. (Kng.) 
476 (1827); Freak v. Hearsey, 1 Ch. Ca. (Eng.) 61 (1684) ; Ellis 
T. Guavas, 2 id. 50 (1680) ; Winne v. Littleton, 2 id. 61 (1881). 

3 McGregor v. McGregor, 36 N. Y. 218, 222 (1866), Wrioht 
and Smith, JJ., writing the opinions, and reljdng largely npoD 
Smith V. Lawrence, 11 Paige (N.Y.), 206(1844). In Miller v. Don- 
aldson, 17 Ohio Rep. 264 (1867), an administrator <je bonii non 
foreclosed a mortgage belou^ng to the estate of a testator whose 
executor was his mortgage debtor ; the fact that he was made 
executor was held not to extinguish the debt. 

» Bunn V. Vaughan, 1 Abb. App. Dec. (N. Y.) 263 (1867). 

* See §§ 28 and 30, post. 
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In the foreclosure of a land contract, the rule as 
stated above is somewhat limited. The personal repre- 
sentatives of a deceased vendor may foreclose aland con- 
tract, but they must either show that they have ten- 
dered, and are able and ready to give a deed with a good ■ 
title, or else they must make the heirs or devisees of 
the deceased vendor, inheriting his legal title, parties to 
the action, so that they may be bound by the decree. 
Upon this subject Judge £arl has said that " by the 
contract of sale, the land conveyed became real estate 
in the purchasers, and would descend as such to their 
heirs or devisees. The vendor held the legal title as 
trustee for the purchasers. The purchase-money due 
upon the contract was, as to him, personal estate, and 
upon his death passed to his personal representatives, as 
part of his personal estate ; and the legal title to the 
real estate passed to his heirs or devisees in trust for the 
purchasers.'" 

g 25. Owner of mortgage dying, heirs, devlaeeB and 
legateee generally cannot foreclose. 
As has been shown in the preceding section, the 
heirs of a deceased mortgagee take no title whatever to 

> Thomaon v. Smith, 63 N. Y. 301, a03 (1875), citing Dart on 
Purchasers and Yendora, 121 ; Lewia v. Smith, 9 id. 502, SIO 
(1854); Moyer v. Hinman, 13 id.. 180 (1855); Moore v. Burrows, 
S4Barb. (N. Y.)173(1861}; Adams v. Green, ib. 176 ; Cbampionv. 
Brown, 6 Johns. Ch. (N. ¥.) 398 (1822). InSchroeppel v. Hopper, 40 
Barb. (N. Y.) 425 (1863), the heirs at law of a decedent executed 
to his administrator a deed of their title to the premises to enable 
her to transfer it to the purchaser in fulfillment of a land contract, 
and the court held, in an action to foreclose the land contract, 
that the heirs were not necesHary parties. In Leaper v. Lyon, 
68 Mo. Rep. 216 (1878), on the other hand, the heirs were held 
necessai^ parties, even though a deed executed by them bad been 
tendered to the vendee by the personal representatives. See 
Anshutz' Appeal, 34 Penn. 375 (1869).- 
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the bond and mortgage ; consequently, having no in- 
terest in the security, they cannot maintain an action 
for its forecloBure.' In a case where no personal repre- 
sentative had been appointed, an heir was allowed to 
foreclose on filing an indemnifying security to protect 
the mortgagor from being subsequently called upon for 
payment.^ Neither can an heir make such an assignment 
of a mortgage as will entitle the assignee to maintain a 
foreclosure.' Where a mortgagee died pending a fore- 
closure, his heirs were allowed to revive the action; * 
and after administration had been closed upon the affairs 
of a decedent, his distributees were allowed to fore- 
close a mortgage belonging to his estate." In an action 
to redeem from a mortgage, the heirs and personal 
representatives of the mortgagee have both been held 
necessary parties.® 

Where, however, a mortgage is specifically bequeathed 
to a legatee, the entire title passes to him, and he may 
foreclose the mortgage.^ But even in such a case it has 

1 Anthony v. Peay, 18 Ark. 24 (1856) ; Roath v. Smith, 6 
Conn. 136, 138 (1833); Kinna v. Smith, 2 Green Ch. (N. J.) 14 
(1834). Contra, English authoritieB: Fisher, § 364; Gohe 7. 
Carlisle, 2 Vera. 87 (1688) ; Clerbson v. Bowyer, 2 id. 67 (1688). 
See g 24, ante, and the ca^es cited. 

' Babbitt v. Bowen, 32 Vt. 437 (1869). 

' Douglass V. Durin, SI Me. 121 (1863). 

* Atchison v. Surgcine, 1 Yerg. (Tenn.) 400 (1830) ; Mclver v. 
Cherry, 8 Humph. (Tenn.) 713 (1848). 

5 HiU V. Boyland, 40 Mifls. 618 (1866). 

Hilton V. Lothrop, 46 Me. 297 (1868) ; Haekins v. Hawkea, 
108 Mass. 379 (1871). 

' Trenton Banking Co. v. Woodruff, 1 Green Ch. (N. J.) 117 
(1838) ; White v. Secor, 68 Iowa, 533, 636 (1822) ; Grimmell v. 
Wamer, 21 id. 13 (1866). For the English authorities, see Fisher, 
g 866 ; Wethrell v. Collins, 3 Madd. (Eng.) 255 (1818) ; Wood v. 
Williams, 4 id. 186 (1819); Hichens v. Kelly, 2 8m. &0. (Eng.) 
264 (1854). The heir is not a necessary party. Fisher, § 859 ; 
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been held that the personal representatives should be 
made defendants.' Where the legacy is made a general 
bequest to be paid, out of the mortgt^e, tbe action may 
properly be brought by the executor, making the legatee 
a defendant f and an executor has been allowed to 
foreclose, even where the mortgage has been specifically 
bequeathed.^ It is believed that such a foreclosure will 
always be allowed, if there should be a deficiency of 
assets to pay the decedent's debts. 

§ 26. Mortgi^e executed to an executor or administrator, 
the executor or administrator or his snccesaor 
in office may foreclose. 

Whenever a bond and mortgage are executed or 
assigned* to the personal representative of a decedent, 
to secure assets belonging to his estate, the personal 
representative may bring an action in his official 
capacity for foreclosure. The same principle is true 
where a personal representative holds funds in the 
capacity of a trustee ; and the fact that the invest- 
ment of trust funds in bonds and mortgages is so 
highly favored by courts, renders this principle very 
important in the administration of estates. The 
persons beneficially interested need not be brought 
into the action." The character of the personal 

How V. VigureB, 1 Rep. in Ch. (Eng.) 32 {1629) ; Skipp v.Wyatt, 

1 Cox ffing.), 363 (1787). 

1 Gibbes v. Holmea, 10 Rich. Eq. {8. C.) 484, 498 (1859). 

» Newton v. Stanley, 28 N. T. 61 (1863). See Buck v. Fischer, 

2 Col. T. 182 (1878). 
3 Cryat v. Cryst, Smith (Ind.), 370 (1848-49). 



* Flagg V. Jobnston, S9 6a. 26 (1869). 

* For Hie " " ' «. , , 



I Bngliah cases see Wood v. Hannan, 5 Madd. 368 
(1620) ; Locke v. Lomas, 6 De O. & S. 326 (1862) ; 16 Jut. 814 
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representative should clearly appear in the bond 
and mortgage, and must be specifically alleged in the 
pleadings to foreclose.' In the leading case of Peck v. 
MaJlams^ the mortgagee was described as "T. B., exec- 
utor of the estate of T. T., deceased ;*' prima fade, the 
mortgage was held to be the private property of T. B. 
After the death of T. B., an administrator of T. T., with 
the wiU annexed, filed a bill for the foreclosure of the 
mortgage. The court held that the personal representa- 
tives of T. B. were necessary parties, and that the 
plaintiff should show by proper allegations that the 
mortgage was a part of the assets of the estate of T. T. 
In a similar case,' a mortgage was executed to " F., acting 
executor of the estate of D." Upon the death of P. it was 
held that the mortgage belonged prima facie to his estate, 
and could be foreclosed by his personal representatives, 
but later the court decided that evidence was admissible 
showing the real ownership of the mortgage, and it then 
appearing that it actually belonged to D., the personal 
representatives of P. were not allowed to maintain the 
action. 

1 Fla«g V. Johimtoii, 39 Ga. 26 (1869). 

2 10 N. Y. 609, 537, 546 (1863), opinions by Willard, Johnson 
and Mabon, JJ. In People v. Keyser, 28 N. Y. )t2G (1663), 
(reported below in 39 Barb, 587; 17 Abb. 216), a mortgage waa 
made to '• M. & W., executors of E. ;" after the death of M., the 
question arose as to wiiether W., the surviving executor, could 
execute a sufficient discharge of the mortgage, and whether the 
executors of M. ought not to unite with him in executing the dis- 
charge. It wae held that the discharge by W. was sufficient. 
Quaere, as to whether the surviving morteagee could not have 
maintained an action for the foreclosure of the mort^^age, if he 
had sufficient authority to execute a discharge of the debt. See 
§ 11, ante, on the doctrine of survivorship among joint mortgagees. 

3 Renaud v. Couselyea, 4 Abb. (N. Y.) 280 (1856) ; 6 id. 346 
(1867). On re-argument, Strono, J., revised his opinion, writing 
the decision in 7 id. 106 (1868). 
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When a mortgage is made to A., as executor or ad- 
ministrator, bis successor in office receives the legal title 
to the mortage, and may foreclose it. The personal 
representatives of A, have nothing whatever to do with 
the bond and mortgage, which legally and equitably 
belong to the assets of the deceased person whom he 
represented.* Thus a mortgage had been executed to 
an administrator to secure a widow's dower ; upon his 
death his successor and not his personal representative 
was allowed to foreclose.* 

g 27. Foreign executors and admlnlstratois, when they 
may foreclose. 

For more than a half century it has been well 
established as a principle of inter-stat« law, that an 
executor or administrator, appointed in a foreign 
political jurisdiction, cannot maintain a suit in the 
courts of other states ; and the word " foreign " is used 
in each state to designate all jurisdictions and laws 
without itself. White foreign laws are recognized in 
all courts under the principle of lex ioci conbradm, the 
machinery used for the enforcement of such laws in 
their native jurisdictions is never recognized or allowed 
in any other jurisdiction. "The right, which an in- 
dividual may claim to personal property in one country, 
under title from a person domiciled in another, can only 
be asserted by the legal instrumentalities which the 
institutions of the country where the claim is made 
have provided. The foreign law furnishes the rule of 
decision as to the validity of the title to the thing 

^ Ren&ud T. Conselyea, supra. See § 30, post. 
' Brooks V. Smyaer, 48 Penn. 86 <1864). 
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claimed ; but in respect to the legal assertion of that title 
it has no extra-territorial force. As a result of this 
doctrine it is now generally held everywhere, and it is 
well settled in this state, that an executor or adminis- 
trator appointed in another state has not, as such, any 
authority beyond the sovereignty by virtue of whose 
laws he was appointed.'" Accordingly a foreign executor 
or administrator cannot foreclose a mortgage by an 
equitable action in New York.' 

If a foreign personal representative desires to fore- 
close a mortgage in New York, or in any state outside 
of the political jurisdiction in which he was appointed, 
it is necessary for him to take out letters testamentary 
or of administration in some probate court within the 
state where the mortgaged premises are situated ; 
otherwise he cannot obtain such a standing in a 
court of equity as will enable him to maintain an 
action for foreclosure.' " It is not because the ex- 
ecutor or administrator has no right to the assets of the 
deceased, existing in another country, that he is refused 

1 ParBOQS V. Lyman, 20 N. T. 10:^ (1859), per Dbnio, J., ciUng 
Monell V. Dickey, 1 Johns. Ch. (N. Y.) 153 (1814); Doolittle v. 
Lewis, 7 id. 45 (1823) ; Vroom v. Vau Home, 10 Paige (N. Y.), 
549 (1844). 

2 Petersen v. Chemical Bank, 32 N. Y. 21, 40 (1866), affirming 
29 How. 240; Parsons v. Lyman, »upra, p. 112 ; Stone t. Scrip- 
ture, 4 Lans. (N. Y.) 186 (1870) ; Smith v. Webb, 1 Barb. (N. Y.) 
232 (1847); Vermilya v. Beatty, 6 id. 429 (1848); Lawrence 7. 
Elmendorf, 5 id. 73 (1848) ; Brown v. Brown, 1 Barb. Ch. (N. Y.) 
189 (1845); Williams v. Storrs, 6 Johns. Ch. (N. Y.) 353 (1822). 
See the cases cited above. 

^ See the cases cited in the preceding notes to this section. 
Porter v. Trail, 30 N. J. Eq. 106 (1878) ; Woodruff v. Mntschler, 
34 id. 33 (1881), and note; Trecothick r. Austin, 4 Mason 
(U. S.), 633 (1825); contra, Heywood t. Hartabom, 56 N. H. 476 
(1876). 
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a Btanding in the courts of such country, for his title to 
such assets, though conferred by the law of tiie domi- 
cile of the deceased, is recognized everywhere. Reasons 
of form, and a solicitude to protect the rights of 
creditors and others, resident in the jurisdiction in 
which the assets are found, have led to the disability 
of foreign executors and administrators, which disa- 
bility, however inconsistent with principle, is very 
firmly estabUshed."' 

This rule, requiring a foreign personal representative 
to take out letters testamentary or of administration, 
may, however, be avoided by his making an assignment 
of the bond and mortgage to some person residing in 
the state where the premises are situated ; and the 
assignee may maintain an action for their foreclosure. 
It seems that the disability of a foreign executor or 
administrator to sue in other states does not attach to 
the subject-matter of the action, but to the person of the 
plakdiff.^ So a foreign specific legatee of a bond and 
mortgage may foreclose, on the ground that he is legally 
and equitably the absolute owner of them.^ But such 
a foreclosure by a specific legatee or an assignee does 

1 Peterson r. Chemical Bank, 32 N. T. 43. Hikax Dbnio, Ch. 
J., hae written the opinioiLB in the leading' CB^es of Parsons 7. 
Lyman (1859), and Peterson v. Chemical Bank (1865), with so 
mnch learning and with such clearness, after an exhaustive 
review of all the cases which in any way affect the principles stated 
in this section, that they are worthy of the careftil study of any 
one who has occasion to examine the law affecting the extra-ter- 
ritorial rights of foreign executors and administrators. Attention 
is also called to the elaborate briefs printed with the opinion in 
Peterson v. Chemical Bank. 

^ Peterson v. Chemical Bank, supra; Smith v. Webb, 1 Barb. 
<N. Y.) 282 (1847) ; Smith v. Tiffany, 16 Hun {N. Y.), 662 (1879), 
par Hardin, J., collating and reviewing the cases upon this point. 

^ Smith V. Webb, supra. 
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not produce a perfect record-title, masmuch as no 
evidence of the authority of the personal representative 
to act in the place of the deceased mortgagee, and to 
execute a proper assignment of the mortgage, ia to be 
found in the state.' Where a voluntary payment of the 
mortgage debt is made by the mortgagor to a foreign 
executor or administrator of the mortgagee, such pay- 
ment will discharge the debt and cancel the lien. "The 
result of the cases seems to be that a foreign executor 
or administrator appointed "by the proper tribunal of 
the decedent's domicile, is authorized to take charge 
of the property here and to receive debts due to the 
decedent in this state, where there was no conflicting 
grant of letters here, and where it could be done without 
suit."* But in a recent case in New ¥ork, where an 
administrator had been appointed upon the estate of a 
deceased non-resident, and the mortgagor nevertheless 
paid his mortgage debt to a foreign administrator who 
was subsequently appointed 'at the intestate's place of 
residence, the domestic administrator in New York was 
allowed to foreclose the bond and mortgage, and the 
court determined that under the circumstances pay- 
ment to the foreign administrator was no defense to the 
action.* In foreclosures, as in other actions, an objec- 
tion that the plaintiff is a foreign executor or adminis- 
trator, and therefore legally disqualified from suing, 

' Smith V. Tiffany, supra. 

* Vroom V. Van Home, 10 Paige (N. T.), 649 (1844), per 
GHAifCBLLOR Walwobth, clted with approval and quoted by 
Dbnio, J., in Parsons v. Lyman, supra, p. 116. The same prin- 
ciple is stated as good law by Judok Story, in Trecothick v. 
Austin, 4 Mason (U. 8.), 33 (1826). 

3 Stone V. Scripture, 4 Lans. (N. Y.) 186 (1870). 
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must be taken by demurrer or answer, or it will be con- 
sidered waived.* 

[t is stated by Mr. Tbomae^ that the foreclosure of 
a mortgage by advertisement under a power of sale, and 
pursuant to statute, is a matter of contract and not 
of jurisdiction, and that a foreign executor or admin- 
istrator may therefore adopt that method of foreclosure 
without seeking the authority of our courts of probate. 

g 28. Trustees may foreclose. 

It may be stated as a general rule that a person who 
is in any manner appointed the trustee of a person 
owning a mortgage or an interest therein, may maintain 
an action in his own name, as trustee, for its fore- 
closure.^ So, also, a trustee, like a personal repre- 

> McBride v. Farmers' Bank of Salem. 26 N. Y. 457 (1863); 
SSabriakie v. ymith, 13 id. 322, 326 (1855); Robbing v. Wells, 
26 How. (N. Y.) 15 (1863). 

^ Thomas on Mortgages, p. 243, citing as authority, Averill v. 
Taylor, 5 How. (N. Y,) 476 (1850), Doolittle v. Lewia, 7 Johna. 
Ch. (N. Y.) 45 (1823) ; but it ie very doubtful whether this propo- 
Bition would be approved at the present day. The latter case 
was decided by Chancellor Kent .in 1823, under a statute 
which made provision for the foreclosure of mortgages containing 
a power, ana the mortgage in that case contained a special 
power which led the chancellor to say that the forecloeure was a 
matter of private contract and not of court jurisdiction. He 
cited a colony statute asold as 1774. The court, in Averill v. 
Taylor, seemed to be in much doubt a^ to whether this proposi- 
tion was good law, and with some hesitation relied upon 
Cq&ncbllob Kent's opinion. See Demorest v. Wynboop, 3 
Johns. Ch. (N. Y.) 129 (1817). The proposition, however, is sup- 
ported hy the late case of Hayes v. Fray, 54 Wis. 503, 518 (1882), 
which relies upon Doolittle v. Lewis. 

3 Fisher, gg 355, 358, 335. For the English cases, see Osbonrn v. 
Fallows, Rnas. & M. 741 (1830) ; Adams v. Paynter, 1 Coll. 530 ; 
Smith v. Chichester, 2 Dru. & War. 404 (1839) ; Browne v. 
Lockhart, 10 Sim. 426 (1840) ; Wilton v. Jones, 2 Y. & C. C. 
C. 244 (1843) ; Allen v. Knight, 5 Hare, 280 (1846) ; Barkley v. 
Lord Reay, 2 id. 306 (1843). 
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aentatiye, to whom a mortg^e is executed to secure 
funds of the trust estate, may foreclose in his own 
name aa such trustee.' When the trust is merely 
nominal, it is usual for the trustee to join the cesttds 
que trust with him as co-plainti£& ; indeed, some courts 
have held that the beneficiaries are necessary parties 
plaintiff.' It is believed, however, that if a beneficiary 
refuses to become a co-plaintiff, he can be made a defend- 
ant f at least it is best, when possible, to bring all parties 
interested in the trust within the jurisdiction of the 
court. 

Where the number of beneficiaries is so large that 
great inconvenience and expense would be incurred by 

1 Hackensack Water Co. v. D« Kay, 38 N. J. Eq. 548 (188S) ; 
HaveB V. Doraev, C Md. Rep. 99 (1853), act of 1833, chap. 181. 
In Hays v. G. G. L. & C. Co., 29 Ohio St, 330 (1876), the tnistee 
owned in his own right no part of the mortgage debt, and the 
relation of trustee did not appear on the face of the notes or 
mortf^age. kSee § 28 ante ; New York Code, § 449. 

2 Htillwell V. McNeely, 1 Green Ch. (N. J.) 305 (1840) ; Free- 
man V. Scofleld, 16N. J. Eq.28(1863); Woodrnffv.Depue, 14id. 
168, 176 (1861); Largev.VanDoren,14id. 208(1881) ; Hitchcock's 
Heirs v. U. S. Bank of Penn., 7 Ala. 386 (1862) ; Davis v. Hem- 
ingway, 29 Vt. 438 (1857); Fleming v. Holt, 12 W. Va. 143 
(1877). In Cassidy v. Bigelow, 25 N. J. Eq. 112 (1874), the 
trustee and cestui que trust united aa plaintills. In Wright v. 
Bundy, 11 Ind. 398(1858), it was held that the ben eftciaries were 
not necessary parties, but that they might properly be united 
as co-plaintiffs, contra to the text. This case was twice argued 
very thoroughly by able counsel. For the English authorities, 
Bee Fisher, § 367 ; Goldsmid v, Stonehewer, 9 Hare Append. 39 ; 
17 Jur. 199 (18!)2), holding that the beneficiaries are unnecessary 

Eartiea ; see Wood y. Harman, 5 Madd. 368 (1820) ; Locke v. 
omas, 5 De G. & H. 326 ; 18 Jnr. 814 (1852) ; but where the 
trustee had died, it was deemed i>est to make the ceatuis que 
trtist parties. Stansfleld v. Hobson, 16 Beav. 189 (1852). 

3 Large v. Van Doren, 1 McCarter (14 N. J. Eq.), 208 (1862) ; 
Davis V. Hemingway, 29 Vt. 438 (1867). See Fisher, § 373 ; for 
English cases, see Minn v. StAnt, 12 Beav. 190 (1849) ; 16 id. 49 ; 
Browne v. Lockhart, 10 Sim. 426 (1840). 
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making them parties to the bill of foreclosure, the courts 
may, in their discretion, dispense with a strict 
adherence to this mle.^ Thus, in one case a mortgage 
was executed to a person as " the agent and trustee of 
the several subscribers to the loan," which was of 
large amount ; the mortgagee was allowed to file a bill 
for foreclosure in his own name, without bringing the 
beneficiaries into the action." The complaint in such a 
case should state that the foreclosure is for the benefit 
of the bondholders, and that they are too numerous to 
be made parties.' 

In the foreclosure of railroad mortgt^es this limita- 
tion has become so well established as to be a separate 
rule; the bondholders are never necessary nor proper 
parties plaintiflF or defendant, but there may be circum- 
stances which would authorize the court to admit any 
of them as defendants on their own application.* An- 
other limitation to the general rule is%iade in cases where 
a trustee is appointed to receive and administer a fund 
for the benefit of creditors; he may foreclose without 
bringing the creditors before the court.* In some cases 
the creditors are so numerous that it would be simply 

' See §g 29 and 8S,post,ioT English and other authorities; 
f^faer, § 374. In point, 3wift v. Stebbine, 4 Stew. & Port. (Ala.) 
447 (1833). In Carpenter v. Canal Co., 3S Ohio St. 307 (1880), 
the lienholdere were so numerous that it was impracticable to 
bring them all before the court, and one, as trustee, prosecuted 
for all. Bardstown & Louisrille R. R. Go. v. Metcalfe, 4 Mete. 
(Ky.) 189 (1862). Jones, § 1383. 

' Willink V. Morris Canal Banking Co., 3 Green (N. J.), 377 
(1843). 

' King V. The Merchants' Exchange Co., B N. Y. 647 (1851 ) ; 
Carpenter t. Blackhawk Gold Mining Co., 66 id. 43 (1876). 

* See Joues on Railroad Securities, §§ 431-437. 

6 ChrisHe v. Herrick, 1 Barb. Ch. (X. Y.) 254 (1846). 
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impossible to make all of them parties to the action; 
furthermore, creditors are often deBcribedas a class, and 
not by their individual names. 

§ 29. BMwfidazleB, cestals que trnst, may sometimes 
foreclose. 

It is stated by Justice Story, on the authority of 
English cases, that a beneficiary, or cestui que trust, may 
maintain an action for the foreclosure of a mortg^e be- 
longing to his trust estate, or in which he has an in- 
terest.' So one or two beneficiaries may bring a fore- 
closure forthemselTes and other beneficiaries,* especially 
if the trustee is, for any reason, disqualified from acting.' 
But in such cases it is also necessary to make the trustee 
a party plaintiflTor defendant to the action, as the legal 
title to the mortgage, if not the equitable title, is vested 

> Story Eq, PI., §§ sSl, 209 ; Wood v. Williams, 4 Madd. (Eng.) 
186 (1819); Hickei.e v. Kelly, 2 Sm. & G. {Eug.) 264 (1854); 
Martin v. McReynolda, 6 Mich. 70 (1858) ; Somes v. Skinner, IC 
Mass. 348 (1820); Hackeiisack Water Co. v. De Kay, 36 N. J. 
Eq. 548 (1883} ; McGowan v. Branch Bank Mobile, 7 AJa. 823 
(1845) ; Marriott v. Givens, 8 id. 694 (1846) ; Carradine v. O'Con- 
nor, 21 id. 57S (1852) ; Ala. Life lus. & Trust Co. v Pettway, 24 
id. 544 (1854) ; Mitchell v. McKinney, 6 Heisk. (Tenn.) 83 (1871). 
See New York Code, § 449. 

2 Berry v. Bacon, 6 Ciiah. (Miss.) 318 (1854). 

» See Ashhiirstv. Montonrlron Co., 35 Penn. St. 30(1860), where 
the cesiuis qtte Intst were numerous bondholders, and the trustee 
was forgomereasondisqualitiedfrom acting. Winton's Appeal, 87 
Penn.77(1878).InBankofCommercev.Lanahan,4(;Md.396(1876), 
a deed, intended as a. mortgage, was executed to one of a number 
of creditors t.o secure his own claim and the claims of others ; it 
waa held that the cestuis que trust could not maintain an action for 
foreclosure, although the grantee in the deed was a trustee, and 
the other creditors were beneficiaries. But in Dorsey v. Thomp- 
son, ^7 Md. 26 (1872), the cesiuis que trust foreclosed a mortgage, 
making the trustee a defendant. 
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in him.' The beat practice is for the trustee and the 
beneficiary to unite as co-plaintifFs." 



g 30. MortgagOB to perBona in ofBcial capacity ; they or 
tlieir successors may forecloBO. 

A person to whom a bond and mortgage are executed 
in an official capacity may foreclose the same in his own 
name as such officer, as he holds the entire legal title ; 
the real party, who equitably owns the fund, is not held 
a necessary party to the action. So also a successor in 
office may foreclose in his own name as such officer, as 
the courts hold him to be the equitable assignee of the 
security.' His predecessor, in whose name the mort- 
gage was taken, need not be brought into the action, 
and upon his death his personal representatives are not 
necessary parties. The rule of this section is in har- 
mony with the principles stated in §§ 26 and 28, as to 
executors, administrators and trustees. Thus the suc- 
cessor of a receiver of an insolvent corporation is 
allowed to sue in his own name as such receiver.* 
Illustrations may be taken from the reported cases, 
where mortgages have been given to guardians of 



J 111 Hays V. Lewis, 21 Wis. 663 (1867), the trustee was held 
an indispensable party, and it was questioned whether the cestui 
que trust could maintain an action for foreclosure. 

^ See § 28, ante, and notes. 

3 Iglehart v. Bierce, 36 111. 133 (1864). 

* Iglehart v. Bierce, /■wpra ,■ Leavitt v. Pell, 27 Barb. 322; 
affirmed 25 N. Y. 474 (1862). 

5 
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infants ' and lunatics,' to the comptroller of a state,' to 
the Btate superiDtendent of insurance,^ to United States 
loan commissioners,' and to personal representatives" 
and trustees.' 

g 31. A manied woman owning a mortgage niay foreclose. 

It is now a universal principle of law in England and 
America that a married woman can own and control a 
separate estate in real and in personal property, and 
that she is entitled to all the rights and remedies pertain- 
ing to property which a feme sole possesses, and may 
enforce them as fully in the courts. She can own 

> LyoH V. LyOH, 67 K. Y. 250 (1876); Cleveland' v. Cohra, 10 
Rich. («. C.) 224 (1878). hi Walter v. Wala, 10 Neb. 123 (1880), 
a note and niort,gage were turned over by an admiuistrator to a 
^ardiaii as a part of his ward's distribiitive share. In Com- 
monwealth V. Watmoiigh, 12 Peiin. Ht-. 316 (1843), a uiortgage 
was execnted to a guardian; ttie words, ou becoming of age, 
assigned their interests, and Ihe assignee was held to have tlie 
full legal til,le and allowed to foreclose. 

2 Hee Peabody v. Peabody, 59 Itid. 556 (1877), for an action 
brought by a guardian or committee of a lunatic to foreclose a 
mortgage execnted to the lunatic while sane. 

3 Flagg V. Munger, 9 N. Y. 4B3 (1B54), holding that the comp- 
troller of New York had power t,o foreclose a mortgage assigned 
to him by a bank to secure the redemption of its iioies ; so to the 
treasurer of the state of New Jersey, Townsend v. Smith, 1 
Beas. (N. J. Eq.) 350 (1858). Hee Delaplaiue v. Lewis, Governor, 
etc., 19 Wis, 476 (1865) ; Supervisors of Iowa Co, v. Mineral Point 
E. R., 24 id. 93 (1869). 

* Mmith V. Miinroe, 1 Ired. (N. C.) 345 (1840); Smyth v. Lom- 
bardo, 15 Hun (N. Y.), 415 (1878), where the actioTi was in the 
name of the depiily. 

s Powell V. Tultle, 3 N. Y. 396 (18.^0); Olrostead v. Elder, 5 
id. 144 ; Pel! v. Ulmar, 18 id. 139 (1858) ; York v. Allen, 30 id. 
104 (1864); Thompson v. Comm'rs, 79 id. 54 (1879); Wood v. 
Terry, 4 Lans. (N. Y.) 80 (1871). The foreclosure of United 
States loan mortgages is strictly statutory, and is governed by 
the laws of the United States, Laws of 1837, ch. 150. 

* See § 26, ante. 
' See g 28, aiUe. 
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and foreclose a bond and mortgage in her own name, 
and it is not necessary for her to make her husband 
a party to the action, as he can have no interest 
in it.' Where a bond and mortgage were made 
b) a husband and wife, the wife was held entitled to 
foreclose in her own name on the death of the husband, 
upon the ground of survivorship in joint ownership ;* 
and the fact appearing that the money was actually loaned 
by the wife, that was held as another circumstance which 
entitled her to foreclose in her own name. And so a 
discharge by a husband of a mortgage executed to him and 
his wife, but really belonging to her, will not prevent her 
foreclosing.* The marriage of the mortgagee, a /«ne 
sole, to the mortgagor does not extinguish the mortgage ; 
the mortgage remains unaffected and may be foreclosed/ 
A husband can execute a valid mortgage on his lands 
to his wife, who can foreclose against him." She can 
also foreclose a mortgage assigned to her on her hus- 
band's lands. The assignment does not operate as a dis- 
cbarge of the mortgage.* 

1 Bartlett v. Boyd, 94 Vt. 25(3 (1861). So she can assign het 
mortgage. Kaniena v. Huelbig, 23 N. J. Eq. 78 (1872). 

* Shockley v. Shockley, 20 lud. 108 (186:^). 

^ McKiniiey v. Hamilton, 51 Peiin. 03 (1865). 

* This has beiiri the law in New York since the act of 1848. 
Power V. Leatei, 17 How. 413, aff'd 23 N. Y. 527 (1861), a lead- 
ing case. 

^ Wochoska v. Wochoskn, 45 Wis. 423 (1878); Putnam v. 
Bickiiell, 18 Wis. 333 {I6tt4); Mix v. Andes Ins. Co., 9 Hun 
(N. Y.). 397 (1876). Such a mortgage was held void in Terry v. 
\Rl8on, 63 Mo. Rep. 493 (1876). 

* Bean V. Boothby, 57 Me. 295 (1860) ; Tretitoii Banking Co. v. 
Woodruff, 1 Green Ch. (N. J.) 117 (1838). 
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PART II. 



PAKTIES DEFENDANT—NECESSARY TO PER- 
FECT THE TITLE. 



OWNERS OF THE FEE TITLE. 

Introductory. 

General principles. 

Mortgagor still owning the equity of redemption nec- 
essary. 

Mortgagor no longer owning the equity of redemp- 
tion not necessary. 

Mortgagor still holding only a divided or undivided 
part of the premises, or being a tenant in common 
hy descent or grant, a necessary party. 

Mortgagor still holding any kind of an equitable, con- 
tingent or latent interest, generally necessary. 

The purchaser ,and owner of the equity of redemption 
by grant or otherwise from the mortgagor necessary. 

Intermediate purchasers and owners of the equity of 
redemption, who are no longer owners, generally not 
necessary. 

Purchaser pendente lite not necessary. 

Common-law doctrine of lis pendens. 

New York statutory provisions for lis pertdem ; other 
states. 
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§ 43. Mortgagor a married woman, having a separate estate, 
necessary, 

44. Wife of mortgagor or owner of the equity of redemp- 

tion necessary. 

45. Wife of mortgagor ; service of amumoris or process. 

Hi. Wife of mortgagor or owner of the equity of redemp- 
tion not necessary in those states where the common- 
law doctrine of dower is change*!. 

47. The husband of a mortgagor who is a married woman, 

having a separate estate, generally not necessary. 

48. Heirs of mortgagor or owner of the eqnity of redemp- 

tion necessary. 

49. Devisees of mortgaged premises necessary, 

50. Legatees and annuitants necessary. 

51. Executors and administratorsgenerally not necessary. 

52. Trustees holding any interest of whatever kind iu 

mortgaged premises for beneficiaries necessary. 

53. Cesttm ijue trust and beneficiaries necessary. 

54. Remaindermen and reversioners necessary. 

55. Assignee in bankruptcy or by voluntary genera) 

assignment, and receiver of a corporation, necessary. 

56. Infants, lunatics, idiots and habitual drunkards nec- 

essary parties. 

57. Mortgage executed by administrator or executor to 

pay decedent's debts, lieirs and devisees of the 

decedent necessary. 
5S, Coqiorations necessary parlies by corporate name. 
59. Tenants and occupants necessary. 

§ 32. IntrodQctoiy. 

Most text-writers have considered the subject of 
parties defendant to mortgage foreclosures under the 
subdivisions of necessary parties and proper parties. 
Mr, Jones ' has defined a necessary party as " one whose 
presence before the court is indispensable to the render- 



' Jones, § 1394. 
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ing of a judgment which shftU have any effect on the 
property; without whom the court might properly 
refuse to proceed, because its decree would be practi- 
cally nugatory." This definition, however, cannot he 
considered logical, nor in accordance with the decisions 
of the courts ; for at present no one can be said to be a 
necessary party in order to maintain the action, nor nec- 
essary in the sense that his omission would defeat the 
action or render the decree absolutely void. The 
words " necessary " and " proper " are used with much 
looseness, inaccuracy and uncertainty of definition in 
the courts of our various states, — apparently in dis- 
regard of the fact that the words are relative in signifi- 
cation, and that they should be used as descriptive of 
parties, only with reference to the purposes for which 
the parties are made defendants to the foreclosure. 
Under the above definition neither an owner of a part 
or of the whole of an equity of redemption, nor a 
subsequent lienor, nor any other person interested in 
the subject-matter of the action, can be called a neces- 
sary party. 

To make a logical analysis of the subject of parties 
defendant to foreclosures, it will be necessary to divide 
the subject according to ike purposes for which the 
parties are brought into the action. This part of the 
work will be given to the consideration of parties who 
are necessary defendants for the purpose of extinguish- 
ing or of cutting off the entire equity of redemption, 
and the interests of all persons who claim under the 
owner of the equity by subsequent mortgages, judg- 
ments or otherwise, — that is, of parties who are neces- 
sary in order to eshaust every remedy against the land 
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for the collection of the mortgage debt, and in order to 
produce a perfect title at the sale, or such a title aa the 
courts will compel a bidder to accept. The word 
" neceaaary " will be used throughout the work in this 
eense alone ; the word " proper " cannot enter into the 
analysis, for it is too uncertain in meaning, andconveya the 
idea that there may be an option on the part of the plaintiflf 
as to whether he will bring a party into the action or not. 
For convenience of treatment and to make a logical 
division of this part of the work, parties defendant will be 
considered under the heads of Owners of the Fee Title, and 
Subsequent Mortgagees and Lienors. In this chapter 
exclusive attention will be given to parties who own 
the equity of redemption in the mort^ged premises, or 
who have any interest in the quality or the quantity of 
the title. In the second chapter, attention will be given 
to parties holding liens and incumbrances upon the 
mortgaged premises which accrued subsequent to the exe- 
cution and delivery of the mortgage under foreclosure. 

g 33. Oeneral prindpleB. 

Many states have now codified th^ general equitable 
principle, that any person may be made a defendant to 
an action who has or claims to ' have an interest in the 
controversy adverse to the plaintiff, or who is a neces- 
sary party to a complete determination or settle- 
ment of the questions involved therein.' Applying 
this principle to foreclosures, it may be said that any 
person who is interested in any way in the mort- 
gaged premises, or who has an interest in the mortgage 

1 New York Code, § 447; Pomeroy's Remedies, §271. See 
§§ 3 and 4, ante. 
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debt adverse to that of the plaintiff, may be made 
a defendant to the action. Thus theuowner of any 
quantity or quality of estate in the premises, even in 
the remotest degree or of the most trifling value, be- 
■ comes as necessary a party defendant to perfect the 
title as the sole owner of the entire equity of redemp- 
tion. The holder of a lien by mortgage, judgment or 
any contingent equity is also generally a necessary 
party. The primary object of the suit is to divest the 
title, which existed in the mortgagor at the instant of 
the delivery of the mortgage, of every interest which 
he or those claiming under him might possibly have in 
it. If any such party is omitted, he stands, of course, 
unaffected by the action, and the decree produced will 
be defective. It matters not how valueless or remote 
any interest may be; it is of the utmost importance 
that it be brought within the jurisdiction of the court, 
so that it may be extinguished. The omitted party has 
moreover a right to redeem, and may thus put a pur- 
chaser of a defective title to endless trouble and expense 
in defending an estate which should have been perfected 
in the original action. 

g 34. Mortgagor still owning tlie equity of redamption 

necessary. 

If the mortgagor continues to own the equity of 
redemption, he is for all purposes a necessary party to 
an action to foreclose a mortgage i' if he has not io- 

1 Kay V. Whittaker, 44 N. Y. 565, 572 (1871); Rayiior v. 
Selme3,52id. 579 (1873), reversing 7 Lan . 440; Griawold v. Fow- 
ler, 6 Abb. (N. Y.) 113 (1857) ; Reed v. Marble, 10 Paige (N. Y.), 
409 (1843); Lane v. Erakiiie, 13 lit. 501, 503 (1851), authorities 
collated by Treat, Ch. J.; foUuwed in Harvey's Adm's v. Thorn- 
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cumbered the property, lie is the sole necessary defendant, 
and thesimplestpossiblecaseof foreclosure exists. "There 
is no doubt that the owner of the equity of redemption is 
a necessary party to a suit for the foreclosure of a mort- 
gage. The mere statement of this proposition is suf- 
ficient to show its correctness, without the citation of 
any authorities in its support. The action is brought 
for the express purpose of foreclosing the equitable 
estate and right to redeem remaining ■ against the 
mortgage, and of transferring to the purchaser at a sale 
by virtue of the decree, a complete legal title to the 
mortgaged premises. The very object of the proceed- 
ing would, therefore, be completely defeated if the owner 
of the equity of redemption were not a party. No title 
could be made that would not be defeasible by the per- 
son in whom this equity of redeeming the mortgage 
remained, not barred or destroyed.'" If there are 
two or more mortgagors, all are necessary defendants ; 
one cannot represent the others.^ A person who has 
signed a note, to which another person executes a 

ton, U id. 217 (1852); Hughes v. Patteison, 23 La. Ann. 679 
(1871). For the English authorities, see Fisher, § 298 ; Fell v. 
Brown, 2 Ero. C. C. 276(1787); Palk v. Clinton, 12 Ves. 48 
(]8(W) ; Thomson and Baskerville Case, 3 Rep. in Ch. 215 (1688). 
For a mortgage of a life eslate, see Hunter v, Macklew, 5 Hare, 
238 (1846) ; Coote App. B76. See § 38, pott, and notes. 

> Hall V. Nelson, 23 Barb. (N. Y.) 9U (1856); S. C, 14 How. 
(N. Y.) 32, per Emott, J. ; Watson v. ypence, 20 Wend. (N. Y.) 260 
(1838), per Cowan, J. Biickner v. Hessions, 27 Ark. 219 (1871) ; 
Cox V. Vickeia, 35 !nd. 27 (1870) ; Lenox v. Reed, 12 Kan. 223, 
228 (1873); Champlin v. Foster, 7 B. Mon. (Ky.) 105 (1846). In 
Louisiana a cnraUrr is appointed by the court to represent the 
mortgagor, if he is a non-resident or hides himself. Lasere v. 
Rociiereau, 21 La. Ann. 205 (1869). 

- Stncker v. Stiicker, 3 J. J. Mar. (Ky.) 301 (1830), per Robert- 
son, C. J, See § 36, po»i, on joint mortgagors. 
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mortgage as collateral security, is not a necessary party 
to a foreclosure, a^ he has no interest in the land ;' he 
can be made a defendant, however, if a judgment for 
deficiency is sought against him. 

If the mortgagor has conveyed the premises by an 
instrument which remains unrecorded, he is still a 
necessary party, as the record continues to show the 
title in him ;' it would be unsafe at least to omit such 
a mortgagor. It is believed that the safest and se- 
curest practice is, always to make the mortgagor a 
party, if he can be easily served with the summons.^ 
If the mortgagor has contracted to sell and convey the 
premises, he remains a necessary party in order to cut 
off the entire equity of redemption, even though the 
contract be under seal and recorded.* 

In stricf^ foreclosures, and in foreclosures by adver- 
tisement under statute also, the mortgagor, or those 
succeeding to his interests, are necessary parties defend- 
ant f the statute must be strictly followed in the service 
of the required notice upon the necessary parties.' 

1 Deland v. Mershon, 7 Clarke (Iowa), 70 (1858). 

! Kipp V. Brandt, 49 How. (N. Y.) 358 (1875) ; Hall v. Kelson, 
23 Barb. (N. Y.) 88 (1856) ; Ostrom v. McCaiiii, 21 How. (N. Y.) 
431 (1860). Seethe New York Code, g§ 1670, 1671, and§4-2,pM;. 

' See S 39, post, on inteTinedlate jmrchasers, and § 92, posl, on 
the liability of a mortgagor for a judgmeiit nf deficiency, 

* Crooke V. O'Higgiiis, 14 How. (N. Y.) 154 (1857). See § 36, 
pott. 

" Hornby v. Cramer, 12 How. (N. Y.) 4flO (1855). 

« Robinson v. Ryan, 25 K. Y. S20 (1862); Van Slyke v. 
Shelden, 9 Barb. (N. Y.) 278 (1830) ; Stanton v. Kline, 16 id. » 
(1852) ; Cole v. Mofiitt, 20 id. 18 (1854). 

T Mowry v. Sanborn, 85 N. Y. 581 (1875). 
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g 35. Mortgagor no longer owning the equity of redemp- 
tion not necesBazT. 

A mortgagor who haa made an absolute conveyance of 
all his interest in mortgaged premises is not a necessary 
porty to a forecIoBure for the purposes of perfecting the 
title and of exhausting all remedies against the land for 
the collection of the debtj' neither are the assignees in 
bankruptcy, nor the heirs.iior the personal representatives 
of such a mortgagor nncessary parties.^ But a mortgagor 
who has sold his equity of redemption by a warranty 
deed may be made a party defendant on his own appli- 
cation ; so also if he has any other interest in the fore- 
closure, but if he fails to show a real interest in tlie 

1 Drury v, Clark, 16 How. (N. Y.) 428 (1857) ; Crooke v. O'Higr- 
giiis, 14 id. 154 (1857) ; Van Nest v. Lal^oii, 19 Barb. (N. Y.) 604, 
608 (1865) ; Daly v. Barchell, Vi Abb. N. S. (N. Y.) 268 (1872) ; 
Qriswold V. Fowler, 6 Abb. (N. Y.) lia (lt(57) ; 'I'rristeea v. 
Yatea, 1 Hoff. Ch. {N. Y.) 142(1839); Whitney v. M'Kiiiiiey, 
7 Johns. Ch. (N. Y.) 144 (1823); Cherry v. Monro, 2 Barb. 
Ch. (N. Y.) fl27 (1848) ; Bigelow v. BuBh, 6 Paipe (N. Y.), 343 
(1837) ; Rhodes v. Evans, Clarke Ch. (N. Y.) 168 (1840) ; Root v. 
Wright, 21 Hull (N. Y.), 344, 348 (1880), reversed in part, but 
not as to this point, in 84 N. Y. 72 (1881) ; Bo(iga v. Fowler, 1(5 
Cal. 559 (1860) ; Horn v. Jones, 28 id. 194 (1865) ; Swift v. Edaon, 
5 Conn. 534 (1825) ; Johnson v. Monell, 13 Iowa, 300, 303 (lb62) ; 
Shaw V. Hoadley, 8 Blackf. (Ind.) 166 (1846) ; Burkham v. Beaver, 
17 Ind. 367(1861); Stevens v. Campbell, 21 id. 471 (1863); Jones 
V. Lapham, 16 Kan. 640 (1875) ; True v. Haley, 24 Me. 297 (1844) ; 
Bailey v. Myrick, 36 id. 60 (1853); Buchanan v. Monroe, 22 
Tex. 537 (1858); Miner v. Smith, 53 Vt. 551 (1881); Dala- 
plaine v. Lewis, 19 Wis. 476 (1865); Andrews v. Stelle, 22 N. J. 
Eq. 478 (1871) ; Wright v. Eaves, 10 Rich. Eq. (S. C.) 582 (1858). 
Ill Crenshaw v. Thackston, 14 S. C. 437 (1881), ench a mortgagor 
was held a necessary party. Fisher, § 305; Brown v. Stead, 6 
Sim. (Eng.) 535 (1832). 

2 Bryce v. Bowers, 11 Rich. Eq. (S. C.) 41 (1859) ; Fisher, § 306. 
For the English cases see Kerrick v. Saffery, 7 Him. 317 (1835) ; 
Lloyd V. Lander, 5 Madd. 282 (1821) ; Collins v. Shirley, 1 R. & 
M. 638 (1830) ; Rochfort v. Battersby, 14 Jur. 229 (1849). 
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action when admitted, the court will subsequently 
dismiss liim from it.' The decisions are clear and 
uniform in sustaining these propositions, and it is only 
in exceptional cases and for special reasons that a 
court will require a mortgagor, who has parted with 
his entire interest in the property, to be brought in 
if the plaintiff has omitted him.^ The mortgaged prem-' 
isea are always the primary fund for the payment of the 
debt, and a grantee has no right to object if the 
mortgagor is not made a party to the bill of foreclosure.* 
Neither will the objection of any other defendant be 
considered, unless he shows that his interests will be 
prejudiced by the omission of the mortgagor.* It is 
only when the party against whom the mortgagee asks 
a personal judgment for deficiency is a mere surety of 
the mortgagor, that he can insist that the latter be 
made a defendant and that the plaintiflTs remedy against 
him for the deficiency in the property be exhausted before 
resorting to the surety.* If there are equities or dis- 
putes between the grantee and the mortgagor, they must 
be settled in another suit.' 

It is nearly always desirable, liowever, to make the 

1 Gifford V. Workman, 15 Iowa, 34 (1863); Houston v. String- 
ham, 21 id. 3B (1866). 

■^ Mima v. Mims, 35 Ala. 23 (1859); Murray v. Catlett, 4 
Greet! (Iowa), liJS (18S3); Swift v. Kdsou, 5 Coim. 5:i4 (1825); 
Shaw V. Hoadley, 8 Blaukf. (Ind.) 165 (1848); MuGiiffey v. Fin- 
ley, 20 Oliio, 474 (1851); Lane v. Erskiiie, 13 III. 501 (1851); 
Vteelaiid v. Lonbat, 1 Green (N. J. Eq.), 104, 405 (1858) ; 1 Powell 
on Mortgages, 405, and note 2. 

» Bigelow V. Bush, 6 Paige (N. Y), 343, 346 (18:^7). 

* Williams v. Meeker, 29 Iowa, 292, 294 (1870). 

* Driiry v. Clark, 16 How. (N. Y ) 424, 431 (1857) ; liigelow v. 
Bush, 6 Paige (N. Y.), 343 (1837). 

* Vaa Nest v. Latson, IP Barb. (N. Y.) 604 (1855). 
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mortgagor a party defendant, even if he does not continue 
to hold the equity of redemption ; it is against him espe- 
cially that a judgment for deficiency is sought on his 
bond or note accompanying the morlgage.' There may 
be, moreover, latent or secretinterests to be cut off, which 
he continues to hold in the property; creditors may 
ivttacic his conveyance as fraudulent ; or his conveyance, 
absolute on its face, may be intended only as a collateral 
security.^ Thus, in an action to foreclose a mortgage 
and to correct the description of the premises, both the 
mortgagor and his grantee have been deemed necessary 
defendants ;* and the grantor of a trust deed has been 
held a necessary defendant for similar reasons.* When 
the plaintiff has no knowledge or suspicion of such 
equities, or fraudulent conveyance or collateral security 
deeds, he will generally be bound only by what appears 
on record. 

g 36. Mor^agor still holding only a divided or undivided 
part of the premiBes, or being a tenant in common 
by descent or grant, a neceaaary party. 

As long as a mortgagor continues to own any part of 
the title which he luortgages, he is just as necessary a 
party to a foreclosure us he would be if he continued to 
own the whole title.'* A mortgagee's joining with his 

» Rtjot, V. Wiiglit, 21 IIiiii(N. Y.), 344, 348; aS'A 84 N. Y. 
72 (liSSl); Stevens v. Campbell, 21 Iml. 471 (ISffi!) ; Miller v. 
Thompson, 34 Mich. 10 (1870). See S 92, poat. 

2 Lloyd V. Laii-ler, 5 Madd. (Eiig.) 282 (1821) ; King v. Mar- 
tin, 2 Ves. Jim. (Eng.) «41 (1795). This point is well illustrated 
by the litij^'ation in Griswold v. Fowler, li Abb. (N. Y.) 113 
<1857); Crooke v. O'Hi.gina, 14 How. (\. Y.) 154 (1857). 

" Sickiiian v. Wood, 09 III. 329 (1873). 

* Marsh V. Green, 79 HI. 385 (1875). 

5 See S 34, atite. Spiller v. ypiller, 1 Hayward (N. C), 482 
<1797); Tayloi v. Porter, 7 Mass. 355 (1811); Jones, g 1409. 
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mortgagor in a deed of an Undivided part of the mort- 
gaged premises, for the purpose of releasing his mort- 
gage debt on that part, has been lield inoperative as a 
release. The mortgage lien still continued on the entire 
premises.' A mortgage executed by a tenant in com- 
mon upon his undivided interest in real property does 
not affect the rights of his co-tenants." Such a mortgage 
cannot be enforced against the mortgagor's divided part 
of the premises until commissioners in partition have 
made an actual division of the lands and a decree has 
been entered adjudging the mortgage a lien upon his part 
alone.' After a mortgage has been adjudged by a decree 
in partition to bealieu upon adtvided instead of an undi- 
vided part of the premises, the mortgagee will be con- 
fined for his remedy exclusively to the share set off to 
his mortgagor.* Thus, in an action to foreclo.--e a lund 
contract or " title bond " of an undivided half of certain 
premises, the vendee of the remaining undivided half 
■was allowed to file a cross bill for partition, and to have 
a decree entered that the divided half set apart to him 
be held free and clear of the lien of the title bond.* 
It has been intimated in some cases'' that a purchaser 

1 Torrey v. Cook, 116 Mass. 16:1 (1874). per Gkay, Ch. J. 

2 Marks v, Hewall, 120 Mass. 174 (I87e). 

» Reid V. Gardner, «5 N. Y. 578 (I87ij); Oolt.oii v. Hmith, 11 
Pick. (Mass.) 311 (1831) ; Rich v. Lord, IS id. 322 (1836) ; Stewart 
V. Allegheiiv National Bank, 101 Peiiri. 342 (1882); Hatch v. 
Kimball, 14 Me. 91 (1836). 

* Kline v. McGiickin, 24 N. J. Eq. 411 (1874). 

* Hammond v. Perry, 38 Iowa, 217 (1874). See also Looiiiis v. 
Riley, 24 lil. 307 (1860) ; Williams v. Perry. 20 Ind. 437 (1863) ; 
■Cornell v. Prescott, 2 Barb. (N. Y.) 16 (1847). 

* Donglass v. Bishop, 27 Iowa, 214, 216 (1869); Mima v. Mims, 
35 Ala. 23 (1856); Hull •/. Lyon, 27 Mo. 570 (1858) ; Crenshaw 
V. Thatkstoii, 14 S. C. 437 (1881); Frost v. Frost, 3 Sandf. Cli. 
<N. Y.) 188 (1846); ChoJmoiideley v. Lord Clinton, 2 Jac. & W. 
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of an undivided interest in mortgaged premises 
would not be an absolutely necessary party; but it is 
nowhere questioned that a mortgagor still owning the 
remaining undivided interest is always a necessary 
defendant. The above intimation is not to be relied 
upon in New York and in those states where foreclosure 
is generally accomplished by an equitable action. An 
owner of an undivided interest in lands, prior ttt the exe- 
cution of a mortgage by his co-tenant, is not a necessary 
party to a foreclosure. If he is made a defendant, he can 
have the bill dismissed as to himself ; even if the action 
proceeds to a decree and sale, the judgment will ijot be 
binding upon him. One of four joint tenants executed 
a mortgage purporting to convej' the whole estate ; on 
foreclosure the remaining three were held not necessary 
parties, and even if they had been made parties, their 
rights would not have been concluded by the decree.^ 
Where tenants in common jointly, or jointly and 
severally, mortgage property, a foreclosure cannot be 
maintained against either of them separately to collect 
a moiety of the debt ; the action must be against both 
and those claiming under them. Neither can either of 
them compel the mortgagee to receive half of the debt, 
and thereby relieve him, and to proceed against his co- 
tenant for the collection of the other half. The in- 
terests of tenants in common in such ca-^es must alwaya 
be sold together, no matter how numerous the owners 
may be.- If the mortgaged premises have been divided 
and conveyed in separate parcels, as frequently happens, 

(Eiig.) 134 (1820) ; Palk v. Ciiiitoii, 12 Vea. (Eng.) 48, 59 (1806) ; 
JoiiCH, S 1405. 

1 Stephen v. Beall, 22 Wall. (U. S.) 328 (1874). 

2 Frost V. Frorit. 3 Saiidf. Ch. (N. Y.) 188 (1846). 
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all the owners of the eeveral parcels must be made de- 
fendants to the foreclosure in order to render a perfect 
title.* 

It has been held that neither the heirs nor the per- 
Bonal representatives of a deceased joint mortgagor, or 
owner of the equity of redemption, are necessary parties 
to a foreclosure. This rule is undoubtedly based upon 
the common-law doctrine of survivorship in cases of 
joint tenancy. But as it is frequently an open question 
whether a title is held by persons as joint tenants or 
tenants in common, it is the safest practice tu make the 
heirs of the deceased owner parties to the foreclosure. 
In New York the law was settled in Bertles v. Nunan,' 
that under a conveyance to a husband and wife jointly, 
they take as tenants by the entirety, and upon the death 
of either, the survivor takes the whole estate; in such 
a case it would not be necessary to bring the heirs 
of the deceased joint owner into ihe action. 

§ 37. Mortgagor still holding any kind of an aqnitable, 
contingent or latent interest generally necoBBary. 

It may be generally stated that, as long as the mort- 
gagor continues to own or hold any interest of an equi- 
table nature in the mortgaged premises, he is a necessary 
defendant to a foreclosure ; for the entire equity of re 
demptiun cannot be cut off or foreclosed as long as such 
interest is outstanding and unaffected by the action.* 

■ 1 Palk V. Clinton, 12 Ves. {Eiig.)58, 59 (1806); Peto v. Hain- 
moii I, 29 Beav. (Eiig.) 91 (I860) ; Iresoii v. Demi, 2 Cox (Eng.>, 
425 (1796) ; Wiiey v. Pinson, 23 Tex. 486 (1859). 

2_ 92 N.Y. 152 (1888), per Earl, J., reviewing Meeker v. Wright, 
76 id. 262 (1879), and in substance overruling it, 

* Morgan v. MagoiEn,2 Bibb (Ky.),3«5 (1811); Jones, § 140a. 
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Such intereets may be as various and different as the 
casea in which questions affecting thein arise. It is only 
from an examination of numerous special cases that the 
proposition of this section is advanced as a general rule. 

The sale of a mortgagor's interest under an execution 
may do away with the necessity of making the mort- 
gagor a party to a foreclosure after the delivery of the 
sheriff's deed and the expiration of the time limited 
for redemption, as such a sheriff's sale passes the entire 
equity of redemption remaining in the mortgagor to 
the purchaser as effectually as a deed would. But dur- 
ing the period of redemption the mortgagor is an 
indispensable party for the purposes stated in this 
chapter.' It has been said by Chancellor Kent* that 
"he has an existing right of which he could not be 
divested within the year by the sheriff's sale, and could 
only be in the foreclosure action by making him a 
party." 

It seems that a purchaser at a sheriff's sale under an 
execution is also a necessary party from the time of his 
purchase.* But where the execution sale is held pending 
a foreclosure, the plaintiff is not bound to bring the pur- 
chaser into the action by a supplemental bill j the pur- 
chaser must intervene on his own application to the 
court if he wishes to be heard.* It has been held that 
" a sale by a sheriff gives the purchaser, under the cer- 

1 New York Code, § 1440; Mims v. Mims, 35 Ala. 28 (1859). 

^ Hallock V. Smith, 4 Johns. Ch. (N. Y.) ^49 {1S20). The 
quotation is raoditied from the original to read with the text. 

» New York Code, §§ 1440, 1441, 1448; Byiiigtou v. Walsh, 11 
Iowa, 27 (1860). 

* Bennett v. Calhonn Association, 9 Rich. Eq. {S. C.) 163 (1857). 
See § 40, pou, on pui chasers pettdente lUe. 



Ugil.zecy Google 



PDBCHASER AT SHERIFF'S EXECUTION SALE. 83 

tificate, an inchoate right to the land, if not an interest 
in the land itself; and it is such a right as will ripen 
into a title, unless the property be redeemed from him. 
In this case the sale and purchase was anterior to the 
filing of the bill of foreclosure, and though the pur- 
chaser did not obtain a deed from the sheriff until after 
the bill in this case and a notice of lis pendens were filed, 
yet he is considered something more than a purchaser 
pendente lite. He was a purchaser before, though his 
title did not become consummated until afterward ; and 
by his purchase he acquired such a right and interest 
in the land as entitled him to be made a party to the 
foreclosure suit, — and not having been made a party, he 
is not foreclosed of his equity of redemption. The pur- 
chaser at the foreclosure sale does not get an absolute 
title as against the purchaser at the execution sale.'" 
At the time of this decision, too, there was no law requi ring 
a sheriff's certificate to be recorded in the county clerk's 
office, and the plaintiff could have no notice of such 
certificate, as he now can, without examining the books 
ia the sheriff's office. From these two cases, which are 
unquestioned as good law, it appears that both the 
owner of the equity of redemption and the pur- 
chaser * at an execution sale are absolutely necessary 
parties during the period of redemption following the 
execution sale, and one or the other of them will con- 



1 Insurance Co. v. Bailey, 3 Edw. Ch. (N. Y.) 417 (1840); 
strongly in point to the contrary, Woods v. Love, 27 Mich. 3U8 
(1873). 

^ Seemingly contra. Woods v. Love, >n}yra, lioldiiig that the 
purchaser at an e.\i!cution sale is not a iiocessary defendant, even 
though he may have tiled his sheriff's certifioate in the register's 
office. 
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tinue necessary, according as the property is redeemed 
or not.^ 

The mortgagor or owner of the equity of redemption 
also continues a necessary party, even though he may 
have entered into a land contract or a binding agree- 
ment to convey the property. In such a case a mort- 
gagor holds the equitable relation of mortgagee to the 
party agreeing to purchase, and can foreclose his 
land contract. He certainly has such an equitable in- 
terest in the property, that the title produced by fore- 
closure would not be perfect if ho were omitted as a 
party defendant in the action ^ It is believed that the 
person agreeing to purchase under a land contract is 
also a necessary defendant, for the reasons stated by the 
vice-chancellor in the above opinion, although Crooke 
V. O'HiggiTis'' would seem to indicate that the omission 
to make him a party would not prevent the rendition 
of a valid judgment of foreclosure. 

A curious case is reported in fVted v. Stevenson,* 
where it appeared that an absolute deed was executed 
to a grantee who executed a defeasance to a person other 
than the grantor, and both were recorded as a mortgage j 
in an action to foreclose, the grantor was omitted as a 

' For redeeming creditors, see the New York Code, §g 1447, 
1449, 1451, 1452, 1453 d stg. 

2 Orooke v. OHigyiiis. 14 How. (N. Y.) 154 (1857). In Roddy 
V. Elam, 12 and U Rich. L. & Eq. (H. (J.) 343 (18615), the pliiiii- 
tiff was allowed to amend his bill so as to bring in the original 
vendor, 

3 Supra ; Greither v. Alexander, 15 Iowa, 470 (1863). In Blair & 
Co. V. Marsh, 8id. 144(1859), the ownerofalandcontract, holding 
it as a " title bond," assigned it as a collateral security ; on fore- 
closnre, both the assignor and the assignee were made parties. 

* Clarke Ch. (N. Y.) 166(1840); Griswold v. Fowler, 6 Abb. 
(K.Y.) 113 (1857). 
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party. Objection was raised by demurrer that he was 
a necessary defendant. The court ruled that the grantor 
was a proper, though not a necessary, party ; that he 
might safely have been omitted, but that if the plaintiff 
had any doubt about the validity of his conveyance, 
be had a perfect right to make the grantor a defendant 
to set such doubt at rest. 

The mortgagor may also retain an equitable interest 
in the premises, and thereby remain a necessary party, 
where he has made a conveyance, absolute on its face, 
but intended only as a collateral security ; or where he 
baa delivered a deed in escrow ; or where the deed has 
been executed, but remains unrecorded for secret pur- 
poses, and the plaintiff has no knowledge or suspicion of 
the same;' or where the mortgagor conveys his equity 
of redemption in fraud of creditors, and his conveyance 
is attacked or threatened. It is thus seen that the in- 
stances in which the mortgagor may stitl hold an equi- 
table interest in the title after he has apparently parted 
with his entire ownership, are innumerable and ex- 
tremely various in character. 

g 38. The parchaBer and owner of the equity of redemp- 
tion by grant or otherwise from the mortgagor 
necesBaxy. 

An owner or holder of the equity of redemption by 
purchase from the mortgagor or a mesne purchaser is 
as necessary a defendant to a foreclosure as a mortgagor 

' Many of these difficulties may now be obviated by filing the 
statutory lis petidens. New York Code, §§ 1670, 1671 ; Kipp v. 
Brandt, 49 How. (N. Y.) 358 (1875) ; Oatrom v. McOaim, 21 id. 
431 (1660). See §^ 41 and 42, post, on lis pendeiis. Oit fraudulent 
transfers, see Adams v. Bradley, 12 Mich. ii46 (1864). 
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still owning the mortgaged premises.' So, also, is a 

1 Reed v. Marble, 10 Pai^re (N. Y.). 409 {1P43); Williamson 
V. Field, 2 Handf. Ch. (N. Y.) 533 (1S45) ; Wataoii v. Hpence, 20 
"Wend. {N. Y.) 260 (1838); Hall v. Nelson, 14 How. (N. Y.) 32 
(1856); R. C, 23 Barb. 88; Biirnham v. De Bevoree. 8 How. (N. 
Y.) 159 (1853) ; Van Hlyke v. Shelden, 9 Barb. (N. Y.) 278 (185*)) ; 
8t. John V. Biimpstead, 17 id. 100 (lt<52) ; Raynor v. Selmes, 52 
N. T. 579 (1873) ; Miner v. Beekmaii, 50 id. 3:-17, 344 (1872) ; 
Robineoii v. Ryan, 25 id. 320 (1862) ; Winslow v. Clark, 47 id. 
261 (1872). In Mickles v. Diilaye, 15 Hnn (N. Y.), 296 (187S), the 
foreclosure Yfas by advertisement. Merritt v. Phenix, 48 Ala. 87 
(1872); Hall v. Hnjrgins, 19 id. 200 (1851); Luniiip v. Brad^r, 10 Cal. 
265 (1858); De Leon v. Hijrnera, 15 id. 483 (1860); Bogga v. 
Fowler & Hargrave, 16 id. 559 (1860) ; Goodenow v. Ewer, 16 id. 
461 {I860); Hevnian v. Lowell, 23 id. 106 (1883); Carpentier v 
Williamson, 25 "id. 154 (1864) ; Horn v. Jones, 28 id. 194 (1865) 
Skinner v. Buck, 29 id. 253 (1865) ; Bhidworth v Lake. 33 id. 
265 (1867); Coker v. Smith, 63 Ga. 517 (1881); Ohling v 
Lnitgens, 32 111. 23 (1863) ; Jeneson v. Jeneaon, 66 id. 260 (1872) 
Mark v. Murphy, 76 Ind. 534 (1881) ; Searie v. Whipperman, 79 
id. 424 (1881) ; Lenox v. Reed, 12 Kan. 223, 228 (1873) ; Bailey 
V. Mvrick, 36 Me. 50 (1853) ; Cooper v. Martin, 1 Dana (Ky.), 25 
(1833); Roney V. Bell,9id.4(183»); Nichols r. Randall, 5 Minn. 
304, 308(1861); Wolf v. Banninjr, 3 id. 202, 204 (1858); Camp- 
bell v.Bemia, 16 Gray (Mass.), 485 (1860); Koche v. Farnaworth, 
106 Mass. 509 (1871); Learned v. Foster, 117 id. 365 (1875); 
Thayer v. Smith, 17 id. 429 (1821) ; Putnam v. Putnam, 4 Pick. 
(Mass.) "139 (1826) ; Brnndred v. Walker, 1 Beas. Ch. (X. J.) 140 
(1858); Rofisers v. Jones, 1 McCord Ch. (S. C.) 221 (1826) ; Dn- 
rand v. laaacks, 4 McCord Law (S. C), 54 (1826); Norton v. 
Lewis, 3 Rit-h. N. S. (S. C.) 25 (1871-72); Mannfaetnring Co. t. 
Price, 4 id. 338, 345 (1872) ; Meng v, Houser, 13 Rich. Eq. (S. C.) 
210, 220 (1867) ; Buchanan v. Monroe, 22 Tex. 537 (1858) ; Mor- 
row V. Morgan, 48 id. 304 (1878) ; Hodfrson v. Treat, 7 Wis 263 
(1858); Green v. Dixon. 9 id. 532 (1859); Cord v.. Hirsch, 17 
id. 403 (1863) ; Fisher, §g 299, 305 ; Brown v. Stead, B Sim. (Eng.) 
535 (1832); Peto v. Hammond, 29 Beav. (Eng.)91 (I860); Manlv 
V. Beaufort, 1 Riiss. (Eng.) 349 (1826). Contrary to the above 
anthorities, see Sumner v. Coleman, 20 Ind. 486 (1863); Cline v. 
Inlow, 14 id. 419 (1860) ; ami Wemple v. Lee, 13 [owa, 304 (1862), 
holding that the owner of the equity is not a necessary, 
but only a proper, party ; but these cases have been overruled by 
later decisions in the same courts. A fraudulent grantee was held a 
necessary party in Adams v. Bradley, 12 Mich. 346 (1864). In 
the foreclosure of a meclianic's lien, the owner of the equity was 
held a nec-easary defendant. Marvin v. Taylor, 27 Ind. 73 (1866). 
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purchaser of a divided ' or of an undivided ° part of the 
mortgaged premises a necessary defendant, and if not 
made a party, he will have the right to redeem hia part 
by paying a proportional part of the mortgage debt.* 
The purchaser of an equity of red emption from an assignee 
in bankruptcy is a necessary defendant, instead of the 
assignee or the bankrupt.* In the foreclosure of a mort- 
gage containing a power of sale, the owner of the equity 
19 entitled to due service of a notice, and a bare com- 
pliance with the terms of the power is not sufficient* 
But where the foreclosure is conducted by scire facias, as 
it may be in Illinois and in some other states, the mort- 
gagor or his personal representatives are the only neces- 
Baryparties; thepurchaseris not evenaproper party.* In 
8ome states the courts have held the owner of an equity 
a proper, but not a necessary, party ; but these courts 
evidently mean that the owner is not a necessary defend- 
ant for the maintenance of the action, as they are agreed 
that his rights will remain unaffected unless he is brought 
into the action. Under the meaning given to the word 
in this chapter, they are indispensable defendants, and 
the decisions of these courts in fact support the proposi- 
tion of this section.^ 

I Spiller V. Spiller, 1 Haywood (N. C), 482 (1797). 

' 8ee Day v. Patterson, 18 Ind. 114 {18(J2), where there were a 
number of purchasers and all were hel<l necessary parties, tiee 
Sumner v. Coleman, 20 id. 4S6 (1863) ; Bates v. Kuddick, 2 Clarke 
(Iowa), 423 (1856). 

3 Bates V. Ruddick, supra ; William* v. Beard, 1 Mch. (S. C.) 
309 (1870) ; Logan v. Smith, 70 Ind. ms (1880). 

* Felder v. Murphy, 2 lUch. Eq. (S. C.) 58 (1845). 

* Drinan v. Nichols, 115 Mass. 353 (1874). 

* Chickering v. Failes, 28 111. 507 (1861). • 

T See § 32, ante, tiuraner v. Coleman, 20 Ind. 486 (1863) ; Cline v. 
Inlow,14id. 419(1860) ; Sample v.Lee, 13 Iowa, 304(1862). In 
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Tbe cases are uniform in holding that a purchaser at a 
foreclosure sale acquires no title whatever to the mort- 
gaged premises, unless the owner of the equity of re- 
demption is made a party, although the mortgagor and 
the incumbrancers may have been made defendants. 
Such a purchaser remains a stranger to the title 
to the land, and the sale operates only as an equitable 
assignment of the mortgage to him.' It has some- 
times been intimated that such a sale is void,* but 
the current of authorities agree that it is binding upon 
the parties who have been brought into the action. 
No suit can be instituted against the mortgagor for the 

Rose V. Swann, 56 111. 37 (1870), the foreclosure of a land contract 
was sought; subsequent purchasers of the rights of the vendee were 
held proper, but uot necessary, parties. In Williams v. Terrell, 
64 Ga. 462 (1875), an owrer was held necessary to the extent 
that he was unaffected by the decree if omitted, and might redeem ; 
Georgia cases collated and reviewed. See Knowles v. Lawton, 18 
Ga. 476 (1855), holding the pnrchaser unnecessary where the 
mortgagor was made a party; and May v. Rawsoii. 21 id. 461 
(1857), holding that where the mortg<igor has died, it is suf- 
ficient to make the purchaser a party. See Mevey's Appeal, 4 
Penn. St. SO (1846), holding a purchaser not indispensable under 
the acts of 1705 and 1822, but unaffected by the action if omitted ; 
citing the earlier Pennsylvania cases. 

1 Miner v. Eeekmaii. 50 N. Y. 337, 344 (1872) ; Robiuson v. 
Ryan, 25 id. 320 (1^62); Winsiow v. Clark, 47 id. 261 (1872); 
Cutter V. Jones, 52 111. 84 (1869) ; Kelgour v. Wood, 64 Id. 345 

il872) ; Douglass v. Bishop, 27 Iowa, 214. 216 (1869) ; Barrett v. 
tlackmar, 47 id. 565, 571 (1877), per Day, Ch. J. In point, 
Moore v. Cord, 14 Wis. 213 (1861). 

2 In point, akinner v. Buck, 2fl Cal. 253 (1865). See Boggs v. 
Fowler & Hargrave, 16 id. 559 (18<tOJ, holding that such a sale is 
void, and that no title passes ; Nat. Fire Ins. Co. v. McKay, 1 
Sheldon (N. Y.), 138 (1867) See Reed v. Marble, 10 Paijre (N. Y.), 
414 (1843) ; Watsou v. Spence, 20 Wend. (N. Y.) 260 (1838). In 
Mickles v. Dillaye, 15 Hun (X. Y.), 296 (1878), it is queried 
whether a foreclosure by advertisement, in which no notice is 
served on the owner of the equity of redemption, is not a mere 
nullity as to all parties to the proceeding. 
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payment of the mortgage debt without making the 
grantee of the equity of redemption a party defendant.^ 
The owner of the equity of redemption id not affected 
at all by a decree rendered in an action to which he 
is not made a party, as the court acquires no Juris- 
diction of him f the decree is a nullity as to him, and 
he has a right to redeem, or to enforce such other 
remedies as the courts of the different states may 
allow.^ 

The principles stated above are equally true, 
whether the owner acquires his title by grant, or 
through a sheriff's sale under an execution, receiving 
a deed in due time,' or from an assignee in bankruptcy,' 
or by deacent or devise,* or otherwise,^ The pur- 

' Reed v. Marble, 10 Paige (N. Y.), 410, 414 (1843). 

2 Veach v. idchaiip, S Clarke (Iowa), 194 (1B56); Porter v. 
Kilgore, 32 Iowa, 380 (1871); Street v. Beal, 16 id. 68 (18ti4); 
Bradley v. Suyder, 14 III. 283 (1853); Chickeriiig v. Failes. 
26 id. 517 (1861); Ohliiig v. Luitjena, 32 id. a-J (1863) ; Hiird 
T. Case, 32 id. 45 (1863); Duiilap v. Wilson, 32 id. 517 (1863); 
Cutter V. Jones, 52 id. 84 (ISUfl); Kelyour v. Wood, 64 id. 345 
(1872); Childs V. Cliilds, 10 Ohio at. 339 (1859). In point, 
jtfiiier V. Beekmaii, 60 N. Y. 337 (1872). For other New York 
cases, see tLe first note to this section. 

= Douglass V. Bishop, 27 Iowa, 214, 218 (1869): Barrett v. 
Blackmar, 47 id. 565, 571 (1877); oj)inion per Day, Ch. J. See 
the cases in the precedinff note. 

* Coster V. Clark, 3 Edw. Ch. (N. T.) 440 (1840) ; Hallock v. 
Smith, 4 Johns. Ch. (N. Y.) 649 (1B20) ; Buck v. Sanders, 1 Dana 
(Ky.), 189 (1833) ; Brooks v. Keister, 45 Iowa, 303 (1876) ; Davis 
V. Evans, 5 Iredell (N. C), 525 (1845); Thorpe v. Ricks, 1 
Deverenx & B. Hq. (N. C.) 619 (1837) ; Hemphill v. Ross, 66 N. 
C. 477 (1872). 

* Bumhara v. De Bevorae, 8 How. (N. Y.) 159 (1853); 
Winslow V. Clark, 47 N. Y. 261 (1872). 

* See §§ 48 and 49, pnU, on heirs and devisees. The pnr- 
chaser of a devisee is a necessary defendant. Ohling v. Lnitjens, 
32 III. 23 (1863). 

' lu ilall V. Huggius, 19 Ala. 200 (1851), the owner purchased 
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chaser of an e;isement from the owner of an equity of 
redemption is also a necessary defendant ; and if he is 
omitted, he may continue to use and enjoy his casement 
without interruption, as the action does not extinguish 
nor affect his rights.^ The rule of this section remains 
the same, whether the foreclosure be conducted as an 
action or by advertisement; the notice required in 
foreclosures by advertisement must be served on the 
owner of the equity of redemption.- If the owner haj* 
not recorded hisdeed, and the mortgagee receives no notice 
of his ownership, the foreclosure may safely proceed 
without making the owner a party, providing a lis 
pendens is properly filed.^ It will be readily seen that 

the equity at a sale held pursuant to an order of the Orphans' Court. 
Where a mortgage i» i'orecloaed pending proceedings to condemn 
lands for publiu uses, the parties prosecuting the proceeding 
should be made defendants. C'olehour v. State Savings Institu- 
tion, 90 111. 152 (1S78). 

' Ih Packer v. Rochester & Syracuse R. R. Co., 17 N. Y. 28S, 
297 (1858), the easement granted was to certain mill-owners to 
construct and maintain a race ; the mortgagee foreclosing, 
omitted them as defendants. Pkatt, J., said : " The mortgage, 
therefore, stands nnforeclosed as to the rights of the mill-owners." 
See also the opinion per Dknio, J., p. 287. 

■■J Van Slyke v. Shelden, 9 Barb. (N. Y.) 278 <1850) ; Stanton 
V. Kline, 11 N. Y. 199 (18.'J4), reversing 16 Barb. 9 ; St. John v. 
Burapstead, 17 Barb. (N. Y.) 100 (1852). See, especially, Mickles 
V. Dillaye, 15 Hun (N. Y.), 296 (1878) ; New York Code, § 2389. 

a Ostrom v. McCann, -2l How. (N. Y.) 431 (1860); Kipp v. 
Brandt, 49 id. 358 (1875); New York Code, § 1670. See §42, 
post; Daniels v. Henderson, 49 Cal. 245 (1874); Aldrich v. 
Stephens, 49 id. 676 (1«75}. See Tucker v. Leland, 75 N. Y. 186 
(1878) ; Houghton v. Kneeland, 7 Wis. 244 (1858) ; contra, Hall 
V. Nelson, 14 How. (N. Y ) 32 (1856) ; S. C, 2H Barb. (N. Y.) 88. 
See Carpentier v. Williamson, 25 Cal. 154 (1864). In Webb v. 
Maxan, 11 Tex. 678, 684 (1854), the court held that, if the 
mortgagee foreclosing received no notice of the subsequent pur- 
chaser's deed, the decree would be conclusive against the pur- 
chaser; atiler, if he had notice. 
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the principlea of law stated in this section are bnsed 
upon the broader and more general principle already 
noticed, — that no person having an interest in the 
mortgaged premises will be affected by the decree of fore- 
closure, unless he is made a party to the action and 
brought within the jurisdiction of the court.' 

If the owner of the equity of redemption ia omitted as 
a defendant, the mortgagor or any other party interested 
in the action may object to it by demurrer, if the defect 
appears upon the face of the complaint, or by answer if 
the defect does not so appear ;■ if objection is not taken, 
the defect will be deemed waived.* If the owner is 
omitted, it is not necessary ' for him to maintain an 
action to redeem in order to assert his rights, for he 
is already the owner of the title, never having been 
divested of it ; and the purchaser at the sale, having 
acquired no title, is a stranger to the premises, and can be 
ejected or proceeded against for trespass.* The owner 
may, however, maintain an action to redeem if he de- 
sires ; indeed, this is the usual practice, as it brings the 
question of title directly in issue.* If the owner 

1 See §§ 32, 33, ante. 

2 Reed V. Marble, 10 Paige (N. Y.), 410 (1843); Hall v. Nel- 
son, 23 Batb. (N. Y.) 88 (1856) ; Bard v. Poole, 12 N. Y. 508 
(1855) ; Kittle v. Van Dyck, 1 Saiidf. Ch. <N. Y.) 7B (1843) ; 
Dmilap V, Wilaoii, 32 111. 517 (1863); Ericksoii v. Ratferty, 79 id. 
210 a875); Cord v. Hirsch, 17 Wis. 403 (1863); Baker v. 
Hawkins, 29 id. 576 (1872) ; Taylor v. Collins, 51 id. 123 (1881). 
See Williams v. Meeker, 29 Iowa, 292 (1870). 

' Davis V. Bechstein, 69 N. Y. 440 (1877). 

< Van eiyke v. Shelden, 9 Barb. (N. Y.) 278 (1850) ; Wataon 
V. Speiice, 30 Wend. (N. Y.) 260 (1838). In Kelijoiir v. Wood, 
64 III. 345 (1872), it was held tliat ejectment conla not be main- 
tained, yeo Cutter v. Jones, 52 111. 84 (1869); see Fogal v. 
Pirro, 10 Bosw. (N. Y.) 100 (18(}2). 

s See Miner v. Beekman, 50 N. Y. 337, 344 (1872), holding also 
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of the equity has assumed the payment of the mort- 
gage, there is a double reason for making him a party, 
OS he has thereby become the principal debtor, and the 
mortgagor only a surety ; and if a judgment of defi- 
ciency is sought, it must be first against such owner.' 

§ 39. Intenuadiate purchasors and owners of the eqolty 
of redemption who are no longer omierB, gen- 
erally not necessary. 

For the reasons stated in a preceding section, parties 
who have once owned the equity of redemption in mort- 
gaged premises, and again parted with the same by an 
absolute conveyance, are not necessary to a foreclosure 
for the purpose of perfecting the title.' As they have 
no interest in the mortgaged property, they can have 
no interest in an action afiecting it. It is only when 
latent equities, fraud or defects in the deeds may in- 
validate the mesne conveyances of intermediate pur- 
chasers, or when some of their deeds remain unrecorded, 
that they and their grantors become necessary parties. 
If they and all their grantors, subsequent to the delivery 
of the mortgage, have assumed the payment of the mort- 
gage debt, they may properly he made defendants if a 

that the action must be brought within ten years. Grandiu v. 
Hernandez, 29 Hun (N. Y.), a99, 403 (1883) ; Carl! v. Butman, 
7 Me. 102 (1830) ; Green v. Dixon, 9 Wis. 530 (1859). A person 
who succeeds to the owner's interest may also redeem. Veach v, 
Schaiip, 8 Clarke (Iowa), 194 (1856) ; Porter v. Kilgore, 32 Iowa, 
380 (1871). See the cases cited in notes 2 and 3, p. 89, ante. 

^ Bee S 103, posl. 

= Lockwood V. Benedict, 3 Edw. Ch. (N. Y.) 472 (1841). In 
point, Haley v. Bennett, 5 Port. (Ala.) 452 (1837) ; Merritt v. 
Phenix, 48 Ala. 87 (1S72); Lewia v. Elrod, 38 id. 17 (1861); 
Scarry v. Eldridge, 63 hid. 44 (1878) ; Barton v. Kingsbury, 43 
Vt. 640 (1871) ; Soule v. Albee, 31 id. 142 (1858). See Vrooman 
V. Turner, 69 N. Y. 280 (1877). See § 35, ante. 
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personal judgment for deficiency is sought against then^, 
or any of them.' The interesting question of personal 
liability for the payment of the mortgage debt when it 
has been assumed by a grantee in his deed of con- 
veyance, will be fully considered in a subsequen t section.* 

g 40. Purchaser pendente lite not necessary. 

The general principle is now recognized by all the 
courts of this country and of England, that a purchaser, 
assignee or attaching creditor of mortgaged premises, 
duringthepeodcacy of a suit to foreclose, is bound by the 
decree madeagainstthe party to the action from whom he 
derives title ;* it is not necessary to bring a party, so 
acquiring title, before the court. The reasons for this 
rule will be found in the two succeeding sections. Such 
a purchaser acquires, of course, only the identical rights 
of title or incumbrance which the person from whom he 

' Vrooman v. Turner, »itpra; Scarry v. Eldridpe, 83 Ind. 44 
(1878). Hee Lockwood v. Benedict, H Edw. Ch. (N.Y.) 472 (1841). 

2 See § 103 et neq , post. 

3 sVatt V. Watt, 2 Barb. Ch. (N. Y.) 371 (1847); Jackson v. 
Loaee, 4 Sandf. Ch. (N. Y.) 381 (1846); Curtis v. Hitchcock, 10 
Paige (N. Y.), SSlit (184:i); The People's Bauk v. Hamilton Co., 
lb. 481, 490; Zeiter v. Bowman, 6 Barb. (N. Y.) 133 (1849); 
Cleveland v. Boerum, 23 id. 201 (18M) ; S. C, 3 Abb. (N. Y.) 
294 ; S. C. on appeal from the judgment at special term, 27 Barb, 

gr. Y.) '252 (1858); aff'd 24 N. Y. 818 (18(j2); Oatrom v. 
cCann. 21 How. (N. Y.) 431 (1860); Lenihan v. Ham an n, 55 
N.Y. 652 (1873); Lament v. Cheshire, 85 id. 30 (1875); Fuller 
V. Scribner, 76 id. IIH) (1879); Weeks v. Tomes, 18 Hun (N. Y.), 
34S (1878) ; Horn v. Jones, 28 Cal. 194 (1865) ; Addison v. Crow, 
5 Dana (Ky.), 279 (1837); Chickerinjf v. Fiillerton, 90 111. 520 
(1878). See Loomis v. Riley, 24 111. 307 (1880), where a tenant 
in common of an nndivided half of certain lands mortgaged his 
half during the pendency of a partition suit ; Rogers v, Holyoke, 
14 Minn. 220 (1889). In Chapman v. West, 17 N. Y. 125 (1858), 
the action was for the specific performance of a land contract. 
See Fisher, g^ 380-388, and the English cases cited. 
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purchased held at the time of the transfer. The early 
decisions upon the proposition of this section endeavored 
to make a distinction between voluntary transfers and 
those accomplished by operation of law.' It has been said 
by one of our ablest judges,- that there are English and 
American cases holding that when the interest of a 
party to the action is cast upon the tranoferee by 
operation of law, and not by the act of such party, the 
foreclosure will be defective, unless the transferee is 
brought before the court; but he intimates that these 
cases are not to be relied upon, though he refers to the 
case of Sedgwick v. Cleveland^ as an illustration. 

Tlie statutes in most states now provide for filing a 
notice of pendency of action, settling tliis question in ac- 
cordance with the general principle above stated ; and it 
matters not whether the transferee acquires his title by 
the voluntary act of the transferer, or by operation of 
law. Though the plaintiff is not bound to amend his com- 
plaint, so as to bring in a purchaser or an incumbrancer 
pendente lite, he may do so if he chooses; the purchaser 
can appear and defend in the name of the party from 
whom he acquired his interest,* or he can he made a 

1 Cleveland v. Boeriiin, 23 Bai-b. (N. Y.) 205 (1S56). See the 
sflme caae atfirnie'i on aijpeiil iti 24 N. Y. (313 (lti(}2). 

2 Cleveland v. Boemiu, 24 N. Y. «09 (1862), pw Whiqht, J., 
a leading case; Sedgwick v. Cleveland, 7 Paige (N. Y.), 290, 
291 (IKW) ; Aiion. v. Aiioii,, 10 id. 20 (1842) ; Smith v. Hanger, 3 
Barb. Oh. (N. Y.) 360 (IMS). These last, two cases seem to be 
overruled by Cleveland v. Boenim, 24 N.Y. 609(18(32); Lenihan 
V. Hainann, 55 id. m> (1873). 

3 7Paige(N.Y.), 281(1838). 

* Cleveland v. Boenira,24 N.Y. 620, 621 tl8H2); The People's 
Bank V. Hamiltoti Co., 10 Paigo (N. Y.), 484 (1843) ; Rsher, 
S 385; Foster v. Deacon, 6 Madd. (Eng.) 59 (1821) ; Coles v. 
Forresl, 10 Beav. (Eng.) 552 (1847). 
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party on his own application' by substitution, or subro- 
gation.* 

g 41. Commou-law doctrine of lis pendens. 

The doctrine of lis pend&is and the statutes enacted in 
the several states to regulate the same, are of the 
greatest importance to the plaintiff in determining who 
are necessary defendants to a foreclosure, and of equal 
importance to other parties having any interest in the 
equity of redemption. Lord Bacon has stated the com- 
mon-law rule to be that "no decree bindeth any that 
coraeth in bona fide by conveyance of the defendant be- 
fore the bill exhibiteth, and is made no party, neither 
by bill or order ; but when he comes in pendente lite, and 
while the suit is in full prosecution, and without any 
order of allowance or privity by the court, then regularly 
the decree bindeth.".^ The rule had its origin in the 
civil law, and was pungently stated in the legal maxim, 
pendente lite, nihil innovetur. It is well settled that a judg- 
ment in an action in rem binds not only the parties, but 
also all others claiming or deriving title under them by 

' Cleveland v. Boerum, supra; The People's Bank v. Hamilton 
Co., mpra; Clow v. Derby Coal Co., 98 Peiin. 432 (1881) ; Eyster 
v. Gaff. 91 U. S. 521 (1875). 

2 Seward v. Huntington, 94 N. Y. 114 (18^3). 

' Bacoti'a Works, vol, 4, page 515. In Bishop of Winchester v. 
Paine, 11 Ves. (Eng.) 194, 201 (1805). Sm William Graht said 
that " he who purchaaea during the pendency of the suit, is bound 
by tJie decree that may be made against the person from whom he 
derives the title ; the litigating parties are exempted from the 
necessity of taking any notice of a title so acquired ; as to them 
it is as if no such title existed, otherwise suits would be intermin- 
able, or, which would be the same in effent, it would be the 
pleasure of one party at what period the suit should be delermined. 
The rule may sometimes operate with hardship, but general cou- 
requires it." 
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a tr&nafer pendente lite} Ijideed, text-writers deduce from 
the coses the broad rule that decisions in rem are binding 
and conclusive, not only on the parties actually litigating 
the case and their privities, but also on all other 
persons, if the suit was commenced against the proper 
parties, and judgment was obtained bona fide and with- 
out fraud.- 

§ 42. IFew Tork statutory provisions for Us pendens ; 
other states. 

Many of the states, in their codes or general statutes, 
have enacted the common-law rule into a statutory 
requirement and prescribed special rules of practice in 
connection with it. New York first did this in 1823,^ 
by a special statute, which was re-enacted in the 
Revised Statutes,* and subsequently formed into ^ 132 
of the old Code of Civil Procedure (§^ 1670 and 1671 of. 
the Code of 1880). Prior to 1851 the notice could be 
filed only at the time of commencing the action ; now it 
can be filed with the complaint, and becomes operative 
at once before the summons is served on any of the 
defendants.' Prior to 1858 a grantee, whose deed was 

1 Hun V. Lyon, 27 Mo. Rep. 570 (1S58) ; R. C. 1855, p. 1089; 
Rftjfers V. Ilolyoke, 14 Minn. 220 (I8(J9) ; McPhereon 7. House!. 
2Beas (N. J. Eq.)29!t (1861); Youngmati v. Elmira & W. Rail- 
roa.i, H5 Peuii. 278 (1870). 

a See Olevelaixl v. Boernm, 24 N. Y. 617 (1862). The learned 
jurist, Theodorb 0, DwioHT, as Comiiiissioiier of Appeals, in 
Lamoiil V. Cheshire, 05 N. Y. :{0, 36 (1875), considered ut length 
the history and the nature of a notice of pendency of action, 
ai'd the office it was designed to fulfill. fSee Bellamy v. Sabine, 
1 De Gex & Jonea (Eiig.), 566 (1857). a leading English caae ; 
also Hunt V. Hmit, 17 Pick. (Mnss.) 118 (1835). 

' Laws of New York, 1828, p. 213, g 11. 

■* Revised ytatutes, vol. 2, p. 174, % 43. 
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not recorded, had to be discovered by the plnintiff and 
made a party to the action,' but since and at present 
every perBon receiving or recording* his conveyance 
after the filing of such notice with the complaint, even 
though it be a few hours only,' is deemed a subsequent 
purchaser and incumbrancer ; he stands in the same 
position as he would if he had actually purchased the 
land, or received his incumbrance, after the filing of 
such notice, and he is bound by auch proceedings " to 
the same extent as if he was a party to the action,"^ — 
that is, he is barred and foreclosed of all rights in the 
mortgaged premises, A purchaser may be brought into 
the action by a supplemental bill if desired/ Prior to 
1862 the lis pendens was inoperative as to each defend- 
ant until the summons had been served upon him,* but 
an amendment of that year (continued in the Code of 
1880) made the notice operative from the time of filing 
the complaint, and also fixed the limit of sixty days 

' Hall V. Nelson, 14 How. (NY.) 32 (1856); S. C, 23 Barb. 88. 

» OBtroin V. McCann, 21 How. (N. Y.) 431 (1860), citing Sj 132 
of the old New York Code; Earle v. Barnard. 22 id. 437, 440 
(1862); Kippv. Braudt, 49 id. 358 (1875), strongly in poiut. Sup- 
porting these cases, see Danielsv, Henderson, 49 Cal. 245 (1874), 
and Aldrich v. atephena, lb. 676 (1875). 

' Ostrom V. McCann, supra; Stern v. O'Connell, 35 N. Y. 104 
(1866). See Weyh v. Bttylan, 62 How. (N. Y.) 397 (1882), aff'd 
63 id. 72 (1882), where, after the commencement of the action 
and tKe filing of a lis pendens, the mortgagor coiiveyed his equity 
of redemption and died ; the grantee was held an nnneceesary 
party on reviving the action. 

* New Y'ork Code, § 1671 ; Thomas on Mortgages, p. 255. 

5 Harrington v. Blade, 22 Barb. (N. Y.) 161 (1856). See § 40, 
ante. 

Biirrongha v. Reiger, 12 How. (N. Y.) 172 (1856); Mnscott 
V. Woolworth, 14 id. 477 (1857) ; Bntler v. Tomlinson, 38 Barb. 
(N. Y.) rt41 (1862) ; S. C, 15 Abb. (N. Y.) 88 (1862) ; Tate v. Joi^ 
dan, 3 id. 392 (1856) ; Fuller v. Scribner, 16 Hmi (N. Y.), 130 
(1878) ; aff'd, 7tJ N. Y. 190 (1679). 
7 
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within wbich the eumraons must be served, or the notice 
would become void.' 

Prior incumbrancers and persons whose rights are 
superior to those of the plaintiff are not affected by the 
notice." So, also, a person who claims title by virtue 
of a tax deed is not bound by the notice.^ The notice 
oilis pendens is made by statute constructive notice to per- 
sons who are not parties to the action, but who acquire 
their rights from or under those who have been brought 
within the jurisdiction of the court. As their rights alone 
are affected, tlioy alone can take advantage of the omis- 
sion to file the notice, or of any defects in it.* Whenever 
there is a defect in filing the lis pendens, as the neglect 
to file the complaint with it, and any person obtains an 
interest in or a lien upon the equity of redemption from 
a party defendant during the pendency of the action and 
the continuance of the defect, he will not be bound by 
the decree and may redeem ;" the purchaser at a sale 
under the decree of foreclosure will receive a defective 
title, although an order may have been made that the 
complaint be filed nunc pro tunc. 

» New York Code, § 1670; in point,. Weeks v. Tomes, 16 Hun 
(N. Y.), 349 lJb78) ; afi'd 7ii N. Y. bOl (lt!79). 

2 Stuyvesaiit v. Hall, 2 Barb. Ch. (N. Y.) 151 (1847); Hl.uy- 
vesant, V. Hone. 1 Handf. Ch. (N. Y.) 419 {lt*44) ; Bunk v. Ckiii- 
iielly, 8 Abb. (N. Y.) 128 (1858); Chapman v. Draper, 10 How. 
(N. Y.) aer (1S54); Chapman v. West, Impl'd, 17 N. Y. 125 
(1858). 

3 Becker v. Howard, 4 Hiin (N. Y.), 359 (1875); aff'd, 66 
N. Y. 5 (1676). 

* White V. Conlter. 1 Hiin (N. Y.), 357 (1874). 

6 Weeks v. Touiea, 16 Hiin (N. Y.), :-i49 (1878); Dakiii v. 
Insiirante Co., 77 N. Y. 601 (1879). In point, Olson v. Pan], 56 
Wia. 30 (1882). 



ioy Google 



THE MOKTOAGOB A MARRIED WOMAN. 99 

§ 43. Mortgagor a married wcmau, biaTiog a Beparate 
estate, neceBBary. 

Where a married woman holda the fee title of property 
ill her own name as a separate estate, and mortgages 
the same, or where she becomes the owner of the uquity 
of redemption in property previously mortgaged, she is 
a necessary party to a foreclosure for the purposes stated 
in this chapter.' A married woman had no capacity at 
common law to make contracts, and consequently no 
right to execute a mortgage on her separate estate. 
Statutes in England and America have greatly enlarged 
a married woman's rights in property, so that she can 
now make valid contracts affecting her real estate; but 
in Massachusetts, New Jersey and Pennsylvania it is . 
necessary, even at the present day, for the husbami to 
join with his wife in the execution of a mortgage upon 
hei* separate estate in order to make the mortgage valid.* 
It is in New York,* especially, that married women's 
rights liave been increased, so that at present the law 

' Coiide V. Shepard, 4 How. (N. Y.l 76 (1849). For an exhaust- 
ive history ami leview ol* the i-asca afiett.iii^ t.he rij^lit of a feme 
atert to morl'.gage her real est.nt.e. see the leadiiit; fiiae of Albany 
Fire I»8. Co. V. Bay. 4 N. Y. 9, 3S (1850); affV 4 Barb. 407 
(IfviS) ; opinions by Jbwett, Taylor aii<l Pratt, JJ. Katoii v. 
Nason, 47Me. 132(!86()); Ellis v. Ketivoit. 2.'^ !ik1. 134(18(53); 
Sewhart v. Petere, 80 N. (J. Rep. 166 (r87») ; (iulwav v. Fuller- 
ton, 2 C. E. Green (17 N. J. Eq), 389 (lb«6) : ML-Feriiii v. Meni- 
fee, 6 Colrtwell (Teiin.), 41«t(l*^t>9) ; Hil! v. Edninn-ls, 8 De G. & 
S. (En^.) 603 (1852) : Thomas on M,irt«ages, p. 196. 

^ Weed Hewing Mach. Co. v. Emerson, 115 Mass. 554 (1874); 
Armstrong v. Rosw, 20 N. J. Eq. 109 {1869) ; Mercliaiit v. Thom- 
son, 34 id. 73(1881), aiidthe cases cited ; Black .v tiahviiy, 24 
Penu. St. 18 (1854). Conflicting with this case, see Glass v. 
Waniick, 40 Petin. 140 (1861), and Grahnm v. Long, 6.^ id. 383 
(1870). See the New York act of 1848. 

' Laws of New Yorh 1848. chap. 2(10 ; 1849, chap, 375; 1860, 
chap. (10; 1862, chap. 172; 1884, cliap. 381. 
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applicable to the Bubject-matter of this work, with 
reference to a male or a feme sole, is equally applicable 
with reference to a/erne covert. The interesting question 
of a married woman's liability for a personal judgment 
of deficiency will be fully considered hereafter.' 

§ 44. Wifs of mortgagor or ownar of the equity of redemp- 
tiott necessary. 

It has become a settled rule of law in all states where 
the common-law doctrine of dower remains unchanged, 
and in many states where statutes liave prescribed a 
wife's rights in the real estate of her husband, that the 
inchoate right of dower of a wife in the lands of her 
husband is a real and existing interest, and as much en- 
' titled to protection as the vested rights of a widow ; and 
that neither can be impaired by any judicial proceediugto 
which the wife or widow is not made a party. As 
such rights constitute an interest in real estate, it is 
plain that a wife or widow must be made a party to a 
foreclosure suit where she has signed the mortgage, re- 
leased her rights otherwise, or acquired those rights 
subsequent to the execution of the mortgage. The 
right of a wife to be endowed of an equity of redemp- 
tion has long been put at rest. She is an absolutely 
necessary party to an action in order to produce such a 
title as a purchaser at the sale will be compelled to 
accept.'^ If the mortgagor has two wives, both are 

1. See §§ 00 and 97, poi^t. 

3 Bell V. The Mayor, 10 Paige (N. Y.), 49, 67 (1843); Denton 
V. Nanny, 8 Barb. (N Y.) 618 (1850); Mills v. Van Voorhies. 20 
N. Y. 412 (1859) ; Merchant's Bank v. Thomson, 55 iH. 7 (1873) ; 
Wheeler v. Mori'is. 2 Bosw. (N. Y.) 524, 529 (1858). See Kay v. 
■ffhittJiker, 44 K. Y. 5«5, 572 (1871), holding that the wife is not 
an indispensable defendantto&iistain the acliou, but that her rights 
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necessary defendants.^ Though a wife may have made 
a grant of her inchoate right of dower, she remains a 
necessary party ; the grantee acquires no interest by the 
conveyance, as au inchoate right of dower is inalienable.* 
Wherever the right of dower has been abolished by 
statute, the wife is not a necessary defendant, as she 
has no interest in her husband's lands." 

will not be cut off bv the decree, iiiilessshe is made a party; Kittle 
F.VaTiDyck, 1 Sandf. Oh. (N. Y.) 78, 79 (1'43) ; Blydeiiburgh v, 
Northrop, 13 How. (N. Y.) 289 {185 0, relying iipoL Denton v. 
Nanny, supra; Hubbeil v. Sibley, 5 Laiia. (N. Y.) 56(1871); 
Mabiiry v. Ruiz, 58 Cal. II (1881) ; Watt v. Alvord, 25 lud. 533 
{1865}; Verry v. Kobinson, 25 id. 14 {1865); Kiasel v. Eaton, 
64 id. 248 (1878); Daniels v. Henderson, 5 Fla. 452 (1854); 
Smith V. Eiiatia, 7 Me. 41 (183U); Campbell v. Knights, 24 id. 
832 (1844); Gage v. Ward, 25 id. 101 (1845); Richardson v. 
Sfcollield, 45 id. 386 (1858) ; Atkinson v. Stewart, 46 Mo. Rep. 
510 (1870) ; Snyder v. Snyder, 6 Mich. 470 (1859) ; Swan v. Wis- 
wall, 15 Pick. (Mass.) 126 (1833); Lund v. Woods, 11 Mete. 
(Mass.) 566 (1846): See Rands v. Kendall, 15 Ohio Rep. 671, 675 
(1846), where the law of dower in Ohio is explained, with citations 
from cases and statutes ; Taylor v. Fowler, 18 id. 567 ; Conover 
V. Porter, 14 Ohio St. 450 (1863) ; McArthiir v. Franklin, IS id. 
485 (1864); S. C, 16 id. 193 (1865); State Bauk of Ohio v. 
Hinton, 21 id. 509 (1871); Ketchnm v. Shaw, 28 id. 503 (1876) ; 
Chiswell V. Morria, 1 McCarter (14 N. J. Eq.), 101 (1861); El- 
dridge v. Eldridge, lb. 195; James v. Fields, 5 Heisk. (Tenn.) 
394 (1871); Gregg v. Jones, lb. 443; Calmes v. McCrocker, 
8 Rich. (S. 0.) 87 (1876). But see Verree v. Verree, 2 Brev. 
(8. C.) 21 1 (1807), holding that in 1807 a vrife waa not entitled to 
dower in an equity of redemption. In Newhall v. Lynn Bank, 
101 Mass. 428 (1869), the wife of a husband who had made an 
ft.'<^gumeut iti bankruptcy was held a necessary party ; but in 
Huston V. NeiI,41Ind. 504 (1873), it was held that a wife had no 
interest iu the partnership real estate of her husband, and ac- 
cordingly was not a necessary party to the forecloaure of a mort- 
gage on the same. 

1 Wood V. Chew, 13 How. (N. Y.) 86 (1856). 

2 Earie v. Barnard, 23 How. (N Y.) 437 (1862). 

3 See Ethridge v. Venioy, 71 N. C. Rep. 184 (1874). See 
Thornton v. Pigg, 24 Mo. Rep. 249 (1857), for the statute in 
Missouri, foreclosure being held a statutory action at law, and 
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If the wife has signed the mortgage, she ia, of course, 
a necessary defendant' '* The only reason why the wife 
of a mortgagor, who joins in the execution of such an 
instrument, should be made a party, ia to bnr the equity 
of redemption in her right of dower, or to give her the 
opportunity, before it is foreclosed, to redeem and pre- 
vent its sale."* If the mortgage was executed by 
the husband before marriage, the wife is as necessary a 
defendant as though it had been executed by both after 
marriage and during coverture;* after the husband's 
death the widow remains a necessary party.* 

not an equitable action. See the preceiliiiff section for other 
cases. See PitU v. Aldrieh, 11 Allen (Mass.), 39 (I8tl5). 

' Leonard v. Adni'r of Villars, 23 III. 377 (I«80) ; Chambers v. 
Nicholson, 30 hid. 349 (]86t<) ; Hartshoriie v. Hartshorne, 1 Green 
Ch. (N. J.) 349 (18411) ; Hiiichnittii v. Stiles, 1 Stockf. Ch. (N. J.) 
3HI (18B3). Upon the general question of a wife's right of dower 
in mortgaged premises, see Campbell v. Campbell, 30 N. J. Eq. 
41Q (1F79). See the cases cited in the first note to this section. 
Cory V. Wheeler, 14 Wis. 281 (1861); Powell v. Boss, 4 Cal. 197 
(1854). See Nimrock v. Scanlin, 87 N. C. Rep. 119 (1883). In 
Pitts V. Aldrich, 11 Allen (Mass.), 39 (1865), the wife was held not 
a necessary party where she had signed the mortgage, Colt, 
J., writing t!he opinion and collating the anthorities, eaya thnt 
the law of Massachnsett^ on this point differs fnim that of all the 
other states. In Mims v. Mims, 1 Hninph. (Tenn.) 425 (1839), 
a widow who had signed a mortgage was held not a ueieBsary 
party. See Mclver v. Cherry, 8 id. 713 (1848). 

^ Wright V. Langley, 36 111. 381, 383 (1865). 

'■> Smith V. Gardner, 4' Barb. (N. Y.) 356 (1S64). See North- 
nip V. Wheeler. 43 How. (N. Y.) 122 (1872), where the foreclosure 
was bv adverti)<ement; Gilbert v. Maggard, 1 Scam. (III.) 471 
(1838).' See B0II.0T1 v. Ballard, 13 Mass. 227 (1816); Hiidreth v. 
Jones, lb. B25; Eaion v. Simonds, 14 Pick. (Mass.) 9« (1833). 
Seemingly contra. Bird v. Gardner, 10 Mass. 364 (1813). In 
Wilson V. Scott, 29 Ohio St. 636 (1876), the wife of a mortgagor, 
who had executed the mortgage before marriage, was helanut a 
necessary defendant. See the Indiana and Illinois caites cited 
on purchase -money mortgages in ihe following notes. 

* Burton v. Lies, 21 Cal. 87 (1862). 
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Where the mortgage was given for purchase-money, 
the wife's inchoate right of dower attaches to the equity 
of redemptioD, and she is just as necessary a defendant 
us she would have been, had she signed the mortgage, 
and her rights will not be affected unless she is made 
a party to the action.* But in Illinois,^ Indiana^ and 
Michigan* the contrary ruling prevails, that the wife 
is not a necessary defendant. If the wife does not 
sign* a mortgage executed by her husband during 
coverture, an action to foreclose it will not affect her 
rights, even if she is made a party, without allegations 

' Mills V. Van Voorhiea, 20 N. T. 412 (18.59) ; 8. C, 10 Abb. 
(N. Y.) 152 (1859), aff'g 23 Barb. 125 (1856) Jitdoe Sbldbn, 
writing the opinion, citea Stow v. Tifift, 15 Johns. (N. Y.) 458 
(1818), and givea a sketch of the history of tho statute for pur- 
chase-money mortgages. Wheeler v. Morris, 2 Bosw. (N. Y.) 524 
(1858); Blydenbiirgh v. Northrop, 13 How. (N. Y.)28fl (1856). 
Breckett v. Baum, SO N. Y. 8 (1872), per Rafallo, J., holds that 
the wife is not a necessary party in the foreclosure of a piirchaae- 
money mortgage by advertisement. Carter v. Gnodwin, 3 Ohio St. 
75(185:i); Welch v. Buokins, 9 id. 331 (1859); Culver v. Harper, 
27 id. 404 (1875) ; Fox v. Pratt, lb. 512 ; Yonng v. Tarbell, 37 
Me. 509 (1854) ; Thompson v. Lyraan, 28 Wis. 266 (1871) ; Cary 
V. Wheeler, 14 id. 281 (1861); Foster v. Hickox, 38 id. 408 
(1875); authorities collated and the subject generally discussed, 
per Ryan, Ch. J. 

^ (Short V. Raub. 81 111. 509 (1876), relying upon Stephens v. 
Bichnell, 27 id. 444 (1862). 

» Fletcher v. Holmes, 32 Ind. 497, 506, 53B (1870); opinions 
per Elliott, J., and Grbuory, Ch. J., collating and reviewing 
the cases ; Frozer, J., wrote a dissenting opinion. See Walters 
V Walters, 73 Ind 425 (1S81). Bnt dower was abolished in 
Indiana by the Code of 1852, and the wife was made an heir. 
Hoakina v. Hutchings, 37 id. 324 (1871) ; May v. Fletcher, 40 id. 
575 (1872), per Wooden, J., citing Fletcher v. Holmes, supra, and 
collating the cases. Seethe Indina acts of 1875 and 1879. See 
the early case of Nottingham v. Calvert, 1 Carter (Ind,), 527 
(1849), apparently supporting the New York rule. 

* Amphlett v. Hibbard, 29 Mich. 298 (1874). 

5 Parmenter v. Binkley, 28 Ohio St. 32 (1875) ; Baker v. 
Scott, 62 111. 86 (1871) ; Sutton v. Jervis, 31 lad. 265 (1869) ; Learjr 
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in the complaint setting forth the facts, and even with 
such allegations it in doubtful whether her rights will 
be affected in any ,way.' In an action brought by a 
widow for the recovery of her dower in lands which 
had been sold under the foreclosure of a mortgage which 
she had not executed with her husband, her dower was 
held paramount to the mortgage and not affected by the 
foreclosure, although she was made a defendant under the 
general allegation of having some interest in the mort- 
gaged premises.- Where a widow's dower has been ad- 
measured in premises mortgaged by her husband alone, 
the decree of foreclosure should be for the sale of the 
remaining two-thirds in the first place, and then for the 
sale of the admeasured third, — subject, however, to the 
dower.' If a wife or widow, having a right of dower, is 
not made a party, it is beUeved that the mortgagor 
and other defendants may object to the omission by 
demurrer or answer.* The wife of a mortgagor is no 
more a necessary party than the mortgagor himself 
after she has joined in a deed with him, conveying their 
equity of redemption to a purchaser." 

V. Shaffer, 79 id. 567 (1881) ; Amphlett v. ffibbard, 29 Mich. 298 
<1874); Mooiiey v. Maaa, 22 Iowa, 381), 38'd (1867). A. mortgBge 
sigued by a wife, but not acknowledged by her, is not bo executed 
as to release her dower. Weatfall v, Lee, 7 Clarke (Iowa), 12, 14 
<1858); Sheldon v. Patterson, 6a 111. 507 (1870). See Walsh v. 
Wilson, 130 Mass. 124 (1881). 

1 Lewis V. Smith, 9 N. Y. 602. 514, 519 (1854), aff'g 11 Barb. 
152; Merchants' Banli v. Thomson, 55 N. Y. 7 (1S73); Payii v. 
Grant, 23 Hun (N. Y.), 134 (1880); Foster v. Hickox, 38 Wis. 
408 (1875). 

2 Lewis V. Smith, 9 N. Y. 502 (1864). 

3 Morton v. Noble, 22 Ind. 160 (1864). 

* See § 38, a/Ue, last, paragraph ; contra, Jones, § 1420. 
' The reasons stated in § 35, aiUe, apply to the wife or widow 
as well as to the mortgagor. Elmenoorf y. Lockwood, 4 Lans. 
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The remedy of the wife or widow, whenever she is 
omitted as a party, is to redeem,^ but this right to 
redeem does not accrue until the death of the husband, at 
which time the dower becomesfixed.- She can, however, 
assert her rights before the death of her husband, and 
have the value of her inchoate dower computed by the 
annuity tables and paid.^ Ejectment cannot be main- 
tained by a wife or a widow/ If the widow accepts a 
devise or bequest, which is made to her in lieu of 
dower, it is believed that she will not be a necessary 
defendant.'^ 

g 45. Wife of mortgagor ; Benrlce of smumons or procesa 

At common law, and in the chancery practice of 
this state, the summons, or subpoma, was not required 
to be served upon the wife of the owner of the equity 
of redemption, where she was made a party to the 

(N. Y.) 393 (1871). lu Maloney v. Horaii, 12 Abb. N. S. (N. Y.) 
289 (1872), where a deed was set aside as fraudulent, the wife was 
held restored to her dower. See Paptin v. Burastead, 8 Mass. 
491 (1812). 

» Milk V. Van Voorhiea, 20 N. Y. 412 (1859) ; Rosa v. Board- 
man, 22 Huti (N. Y.), 527 (1880); Bell v. Mayor of New Yori, 10 
P&ifce (N. Y.), 49 (1843) ; Denton v. Nanny, 8 Barb. (N. Y.) 618 
(1850) ; Carll v. Butman, 7 Me. 102 (1830) ; Gibson v. Crehore, 5 
Pick. (Mass.) 146 (1827); Van Vranker v. Eastman, 7 Mete. 
(Mass.) 157 (1843). See Hheldon v. Patterson, S5 111.507 (1870), 
where several mortgages, some of which the wife had not exe- 
cuted, were foreclosed in one action ; Opdyke v, Bartlea, 3 Stockt. 
Ch. (N. J.) 133 (1856). 

2 White V. Conlter, 1 Hnn (N. Y.), 357, 366 (1874), modified in 
58N.Y. 629 (1874); Mort.onv. Noble, 22 Ind. 160(1864), followed 
in Grable v. MtCiilloch, 27 id. 472 (1867). 

' Unger v. Leiter, 32 Ohio St. 210 (1877). 

* Hmith V. Gardner, 42 Barb. (N. Y.) 356 (1864). 

s Zaegel v. Kuster, 61 Wis. 31 (1881). See Lewis v. Smith, 9 
N. Y. 502 (1864). 
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foreclosure for the purpose of cutting off her inchoate 
right of dowor ; but the husband was bouud, except 
where the estate was the separate property of the wife, 
to enter ii joint appearance and to put in a joint answer 
for himself and wife. This practice was based upon 
the common-law doctrine that a husband and wife iire 
one person, imd that the wife's inchoate right of dower 
was a kind of interest which resulted from the marital 
relation, and did not belong to her as a separate estate.' 
" The general rule is, that the service of a subpoena 
against husband and wife on the hutiband alone is a good 
service on both, and the reason is, that the husband and 
wife are one person in law, and the husband is bound 
to answer for both."- It must be kept in mind that 
suck service upon the husband is good only when the 
wife's interest in the property ia an inchoate right of 
dower ; when her separate property is concerned in the 
action, she must be personally served.' It is to be fur- 
ther observed that the summons or process must be 
directed to the wife; if her name is omitted, the court 
acquires no jurisdiction of her, and her inchoate right 
of dower will not be cut off or affected in any way by the 
action; her right to redeem would become perfect at 
the death of her husband. 

1 Ferguson v. Kmith, 2 Johns. Ch. (N. Y.) 139 (1816) ; Leavitt 
V. Oniper. 1 Paige (N. Y.), 421 (1S29) ; Eckereou v, Vollmer, 11 
How. (N. Y.) 42 (185fl) ; Foot* v. Lathrop, 53 Barb. (N. Y.) 183 
(1H«9), appeal diaraiBsed in 41 N. Y. 358 (1868); Lathrop v. 
Heacock, 4 Lans. (N. Y.) 1 (1871). 

^ Ferguson v. Smith, supra, p«' Cbakcbllor Kent. 

3 Watson V. Chmch, 3 Hmi (N. Y.), 80 (1874); Lathrop v. 
Heacock, 4 Lans. (N. Y.) 1 (1871); White v. Coulter, 3 T. & C. 
(N. Y.) 608 (1874) ; Watson v. Church, f) id. 243 (1875) ; Mills v. 
Vail Voorhies.lO Abb. (N. Y.) 152 (1859); McArthur v. Frankliu, 
15 Ohio St. 485 (1864). 
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It is believed that this practice has been changed in 
New York by the Code of Civil Procedure. There is 
some conflict of opinion in the reported cases as tu the 
interpretation of § 450,' but the latest decisions indicate 
that the summons must be served upon the wife, and 
that service upon her husband alone is not sufficient.'' 
In a case in Maryland, a summons was directed to the 
wife, but not served upon her ; the court said that as she 
had a potential right of dower, and was not within its 
jurisdiction, she was not affected by the action;' and in 
at.other case, where a husband appeared and confessed 
a bill for the foreclosure of a mortg^e executed by him- 
self and wife, the wife was held not bound by the de- 
cree, as she did not appear in person and no summons 
was issued against her.^ Under the old practice, too, 
the wife could not appear separately and on her own 
account in an action to cut off her inchoate dower, 
without leave of the court ; now, however, there is no 
question but that the wife of the owner of the equity 
of redemption may appear and defend in her own 
name and by her own attorney, as though she were a 
feme sole} After the death of the husband, service 

1 Old New York Code, § 114. 

* White V. Coulter, 59 N. Y. 629 (1874). modifying 1 Hnn, 
357 (1874). See Weil v. Martin, 24 Him (N. Y.), «45 (1881); 
Hubbell V. Sibley, 5 Laim. (N. Y.) 51 (1871). In Nortlirup v. 
Wheeler. 43 How. (N. Y.) 122, 123 (1872), the foreclosure was 
by advert iseineiit, and service niion the wife was held indispen- 
sable under the statnte. See alfso the cases cited below. 

3 Hurtt V. Crane, 36 Md. 2ft (1872). 

* Pope V. North. 33 III. 440 (1864). 

6 Janineki v. Heidelber^r, 21 Hun (N. Y.). 439 (1880); 
Muser v. Miller, 3 Civ. Pro. Rep. (N. Y.) 391 (1883); S. C, 65 
How. (N. Y.) 286 (1883) ; Throop'a Code, page 440; New York 
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of the summonB or notice upon the widow is indispen- 
sable.' 

g 46. Wife of mortgagor or owner of aqoity of redemption 
not necessaiy In those states where tiie common- 
law doctrine of dower has been changed. 

In those states where statutes have been enacted 
which completely sever the husband and wife, and 
make them independent of each other, as to their 
rights in real property, the wife is not a necessary party 
to an action to foreclose a mortgage upon her husband's 
property, even though she signed the mortgage.* The 
reason of this rule is, that, as she has no interest 
whatever in her husband's real estate, she can have no 
interest whatever in an action affecting it. In North 
Carolina the husband has absolute dominion over his 
land during his life, and can give a perfect conveyance 
of it without the consent of his wife ; in that state, 
therefore, the wife is not a necessary party to the fore- 
closure of a mortgage against her husband's property.^ 
But if the wife has signed the bond or instrument of 
indebtedness, charging herself with its payment, and a 
personal judgment for deficiency is sought against her, 
she is a necessary party for that purpose.* 

Code, § 450 ; Fitzfrerald v. Quann, \ Civ. Pro. Rep. (N. T.) 278 
(1881) ; S. C, lb. 279 ; FitzBimoiiB v. Harriufrton, fb. 360 ; contra, 
Fitzgerald v. Qutmii, lb, 273. 

J King V. Dunlz, U Barb. (N. Y.) 191 (1851). See § 44, ante, 
and the cases cited. 

2 Miles V. Smith, 22 Mo. 502 (1856) ; Thornton v. Pigg, 24 id. 
249 (1857) ; Powell v. Ross, 4 Cal. 197 (1854) ; Etheridge v. Ver- 
noy, 71 N. C. Rep. 186 (1874). See Stevens v. CampbeTl, 21 Ind. 
471 (1863). 

3 Etheridge v. Vernoy, 71 N. C. Rep. 185 (1874). 
* See §§ 96 and 97, post. 
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g 47. The husband of a mor^agor who iB a married woman, 
having a separata estate, generallj not necessary. 

In most states where the common-law doctrine of 
curtesy remains unmodified by statute, a husband who 
joins with his wife in executing a mortgage on her 
separate real property is not a necessary deiendant, 
if the sale in the action to foreclose takes place 
during the wife's life-time.' Neither by common-law 
nor the statute of any state does a husband have any 
interest in his wife's real property until her death. This 
is the general rule; but in some states the husband is 
deemed a necessary party, owing to statutory enact- 
ments and the special rules of their courts.* Four 
things are requisite to an estate by curtesy,^ to wit : 
marriage, actual seisin of the wife, issue, and the death 
of the wife; and in New York the wife must die intes- 
tate. Upon the death of the wife intestate, after the 
accomplishment of these four requisites, the husband 

1 Trustees of Jotiea Fund v. Roth, 18 Wfc. Dig. (N. Y.) 45& 
(1883), citing the statutea. and explaining the legal reasons for 
tr;e rule ; coTtlra, Jones, 1^ 1424. 

^ The husbarnl has been held a necessary party in the follow- 

g cases: Andrews V. Hwanton, 81 Ind. 474(1882); Hilton v. 
Lothrop, 46 Me. 297 (1858); Wolf v. Banning. 3 Minn. 202 

859); Yager v. Merkle, 26 id. 429 (1880). Landoii v. Burke, 
36 Wis. 378 (1874), cites a statute making the husband a necessary 
party ; Mavrich v. Grier, 3 Nev. 32 (1867). In some states a 
mortgage execnted by a married woman npon her separate real 
esta^ is void, unless her hnsband joins in its execution ; in these 
states he is of course a necessary party to a foreclosure. Weed 
Sewing Mach. Co. v. Emeraon, 115 Mass. 554 (1874). See the 
Maes. Laws of 1874. chap. 184 ; Harrison v. Brown, 16 Ual. 287 
(186U) ; Camden v. Vail, 23 id. 633 (1863) ; Black v. Galwav, 24 
Penn. 18 (1854). See the New York act of 1848; also § 43, ante, 
and the second note to the section. 

3 4 Kent, 29. 
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becomes a necessary defendant in order to cut off his 
curtesy imd to perfect the title.' 

In those states where statutes have made wholly 
separate and independent of each other the reBpective 
estates of a husband and a wife, the husband has no 
right to curtesy nor to any other interest in his wife's 
real property, and is consequently not a necessary party, 
BO far as the title is concerned. If, however, he haa 
obligated himself for the indebtedness by signing a note 
or bond, he is a necessary party if a personal judgment 
for a deficiency is sought against him.- 

g 48. HeliB of mortgagor or owner of the oqnity of redemp- 
tion necessBzy. 

The heirs" of a mortgagor or person who dies seized 
of the equitj- of redemption in mortgaged premises are 
as necessary parties to a foreclosure as the deceased 

1 Leggett V. McOlellaiid. S9 Ohio, «24 (le!8S) ; Fi.gal v. Pirro, 
10 Basw. (N. y.) 100 (1S82). 

^ Building, Loan & Havings Assoc, v. Cnniman, 11 K. J. Eq, 
(8 titockt.) 382 (1857) ; Thornton v. Pigg, 24 Mo. 249 (1857) ; Rid- 
dii^k V. Walsh, 15 id. 519, 538 (1S52). See g§ 92 and 93, post. 

3 Williams-in v. Field, 2 Sandf. Ch. (N. Y.) 5:« (1845) ; 
Bigelow V. Bnt.h,6Paige(N.Y.), 345 (1837); Leonard v. Morris, 
9 id. 90 (1841); Wood v. Morehonse, 1 Laua. (N. Y.) 405 (1869) ; 
Kieniau V. Blackwell. 27 Ark. 2;}5 (1871); Pillow v. Seiitelle, 39 
id. Ul (1883) ; Biwvu v, Orr, 2!) Cal. 120 (1865) ; Biirton v. Lies, 
21 id. 87,91 (1862); Pritehnrd v. Eltfln, 3« Coin. 434 (1871); 
Biittoii V. Hunt, 9 Kan. 228 (1872); Brenner v. Bigelow, 8 id. 
49«, 504 (1871); Abbott v. Godtmfa Heirs, 1 Mich. 178 (1849),' 
per MiLitS, J., collating and rfiviewing the authorities. Dnval v. 
McCloskey, 1 Ala. 708 (1840) ; Erwin v. Ferguson, 5 id. 158 
(1843) ; Hunt v. Acre, 28 id. 580 (1851}) : Lane v. Ei-skine, 13 III, 
501 (1851\ approved end followed in Harvey v. Pius, 14 id. 217 
(1852) ; Slaughter v. Fouat, 4 Blackf. (Ind.) 379 (1837) ; 8haw v. 
Hoadley, 8 id. 165 (1846); Kewkirk v. Bursoii. 21 Ind. 129 
(1803); McKay v. Wakefield, 63 id. 27 (1878); White v. Ritt- 
myer, 30 Iowa, 2()8, 272 (1870), citing many cases and authorities ; 
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mortgagor or owner would have been, if the action had 
been brought in his life-time, as they succeed by 
operation of law under the statute of descent to the en- 
tire interest of the decedent in the property, the same 
as a purchaser would succeed to such interest by grant. 
It is not sufficient to make the persona! representatives 
of the deceased owner alone defendants,' except in cases 
of foreclosure by advertisement.- The guardian of an 
infant heir is not a necessary party, but the infant must 
be made a defendant, and the process of the court must 

Smith V. Maiiiiing, 9 Mnas. 422 (1812); Barrett, v. Cochran, 8 
Rich. (S. C.) 4t* (1B75); Williams v. Beard, 1 iil. 809 (ISBfl); 
George v. Cooi)er, 15 W. Va. im (IWO); Uoiiphton v. Mariner, 
7 Wis. 244 (1P5>*) ; Stark v. Brown, 12 id. 572 (lt*rtO). .See the 
statute of 1842; Zaegel v. Kiiater, 51 Wis. 31 (lUf^l). explaining 
the statute of 1S60, chap. Stiii ; Deiiisoii v. Leafjue, IfJ Tex. 899, 
409 (1856); Averett v. Ward. 1 Butibee's Eq. (N. C.) 192 (18S8). 
In Indiana the widow is made an heir hy statute, and is a necee- 
aary party. See Flot.cher v. Hohues, S^'lnd. 497, 510 (1870), and 
the cases cited. A sale has been held wholly void for the omission 
of the heirs. Kenshaw v. Taylor. 7 Or. SI5 (1879); tihiveley's 
Adm'B V. Jones, tS B. Mon. (Ky.) 274 (1845). In Massachusetts, 
where there is a tenant in poswessiou on whom to serve the pio- 
cess, the heirs are not necessary ])urties. Khelton v. Atkins, 22 
Kck. (MaM9.)7I (1839). The heirs of. asiib-vendei' are necessary 
defendants in the foreclosure of a land contract, Batre v. Auze's 
Heirs, 5 Ala. 178 (1848). 

1 atark V. Brown, 12 Wis. 572 (1800). ttee the statute of 1842, 
referred to; Zaegel v. Knster, 51 id. Bl (I8--1). In Missouri the 
heirs are by statute not necessai'y jiarties, Perkins v. Wood, 27 
Mo. Rep. 547 (1858); Oodeofl845. See Dixon's Adm'sv Cuyler's 
Adm's, 27 Ga. 248 (1859), holding the personal leprcaentatives 
instead of the heirs necessary parties. See g 51 , /.iisl. 

" Low V. Piirdy, 2 Lans. (N. Y.) 424 (1869); Mackenzie v. 
Alater, 64 How. (N. Y.) 388 (1882). fSee g 51, j«..< and the cases 
cited ill the last paragraph. In Illinois, in a forccloanre by .scire 
/acia.1, it has been held sufficient under the statute to make either 
the heirs, or the executors or adiuiTiistrators parties. Rockwell v, 
Jones, 21 III. 279 (1859); John v. Hunt, 1 Blackf. (Ind.) 324 
(1824). 
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be personally served upon him,' In reviving a foreclosure 
commenced against a deceased mortgagor in his life-time, 
his heirsare necessary parties in order to produce a perfect 
title. Thus, a grantor died during the pendency of an 
action in the nature of a foreclosure, for an accounting 
and sale of the premises, brought upon a deed given to 
secure an advance of money ; and the suit having been 
revived against his administrator alone, a bidder at the 
sale was relieved of hia bid on the ground that the title 
offered was defective, the heirs having been omitted as 
defendants.- The general principles of law that have 
been previously stated as rendering a mortgagor or an 
owner of the equity of redemption by purchase a neces- 
sary party, are equally applicable to the heirs at law of 
such a mortgagor or owner.' 

If the mortgagor parted in his life-time with the 
equity of redemption, his heirs at law are not necessary 
parties;* but where the mortgagor at his decease still 
holds an equitable interest in the equity of redemption, 
his heirs, succeeding to his identical rights, will or will 
not be necessary parties according to the rules of law 
previously stated." If a judgment for deficiency is 

' Alexander v. Frary, 9 Ind. 481 (1857); Moore v. Starha, 
, 1 Ohio St.. 3t)9 (1863). See the New York Code. § 426. 

^ Dodd V. Neilson, flO N. Y. 2t» (1882). In Giveiis' Adm'rs v. 
Daveiijiort, 8 Tex, 451 (1852), the heirs of a mort.gngor who 
died pending the foreclosure were held not necessary parties in 
reviving It; aliter where the action was commenced against the 
personal representatives after the death of the mortgagor. 

s Hee § 38, ante. 

* Daly V. Biirchall. 13 Abb. N. S. (N. Y.) 204. 268 (1872). 
In point, Wilkins <& Hall v. Wilkitts-, 4 Port. (Ala.) 245 (1837) ; 
Medlev V. Elliott. 02 III. S<2 (1872) ; Hibernia Savings aociety 
T. Herbert, 53 Cat 375 (1879). Hee § 3i5, ante. 

^ Hee §§ 36 and 37, ante. 



ioy Google 



HEIBS OF MORTGAGOR NECESSARY. 113 

sought against the estate of a deceased mortgagor, or of 
a deceased purchaser, who has duly assumed the pay- 
ment of the mortgage debt, the legal representatives of 
the decedent are necessary parties for that purpose ; ' 
but they are not necessary parties for the purpose of 
foreclosing the title.* The reason for this is, that in 
most states the executors and administrators, or legal 
representatives, of a deceased person receive no title or 
interest in the land. In those states, however, where 
the real as well as the personal property passes into the 
hands of executors or administrators, they are neces- 
sary parties to a foreclosure in the place of the heirs, 
who are then not necessary parties;' and in statutory 
foreclosures by advertisement in New York the personal 
representatives are indispensable parties.* If the heirs, 
or any of them, are omitted as parties, any defendant 
interested in the action may object by demurrer, if the 
defect appears upon the face of the complaint, or by 
answer, and compel such omitted heir to be made a 
party.* 

Where the decedent leaves a will, devising the equity 
of redemption in mortgaged premises, the devisees and 
beneficiaries become necessary parties instead of the 
heirs at law.* As the probate of a will of real estate 
may be impeached ' within a limited time, it is proper, 
and may be necessary under certain circumstances, to 

' See S§ 98 and 99, po»l. 

2 Leonard v. Morris, 9 Paige (N. Y.), 90 (1841). 

» Harwood v. Marys, 8 Cal. 580 (1857). 

* See § 51, post, the last paragraph, and the cases cited. 
^ See § 38, ante. 

• See § 49, pout, on devisees ; Hnnt v. Acre, 28 Ala. 580 (1856). 
' New York Code, § 2627. 
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make the heirs at law also parties. The plaintiff omits 
them at the risk of their subsequently redeeming. 

Where the title to mortgaged premises is convened to 
a man and his wife as tenants by the entirety,' or is 
held jointly by partners or others, the heirs of one of 
the deceased joint owners are not necessary parties to 
cut off the equity of redemption and to perfect the title by 
foreclosure ; if, however, the deceased joint owner signed 
the bond or became in any way liable for the mortgage 
debt, his legal representatives are proper parties for the 
purpose of obtaining a judgment of deficiency against 
his estate. The reason for this rule is based on the 
common-law doctrine of survivorship, by which the 
entire title, upon the death of any of the joint owners, 
vests in the survivors.* 

g 49. Devisees of mortgaged premises necessary. 

We have already seen that when the title to mort- 
gaged premises devolves upon heirs at law under the 
statute of descent, they are necessary parties to a fore- 
closure. A testator is authorized by statute to make a 
will, superseding the statute of descent in the disposi- 
tion of his property. Following the analogy of the 
rule which makes an heir a necessary party, the person 
or devisee to whom the testator passes the title of his 
mortgaged premises by will is also a necessary party to 
foreclose the equity of redemption, as he becomes the 
owner of the same.* A mortgage executed by a devisee 

» Bertles v. Nmian. 92 N. Y. 152 (18S3). See I 38, ante, the 
last para^apli. 

* 4 Kent, p. -dm, 12th ed. (Holmes'). 

3 Nodiiie V. Greeiitieia, 7 Paige (N. Y.), 647 (1839); Leggett 
v. Mut. Life liiB. Co., 64 Barb. (N. Y.) 36 (1872); Robinsou v. 



DEVISEES OF MOETGAQED PREMISES NECESSARY. 115 

upon lands received by will, is always subject to equities 
existing against the premises at the time of the testator's 
death.' If the entire title to the premises is devised, 
the heir, of course, is not a necessary party, as he has 
no interest in the property.^ As a surrogate's decree, 
admitting a will of real estate to probate, is only pre- 
sumptive evidence of the matters adjudged in the 
decree, and the probate of the will may be impeached 
within a limited time, the heirs at law may, during 
such time, become necessary defendants,' and they ought 
not to be omitted from the action if any of them dispute 
the validity of the will. Until a decree is made, admit- 
ting a will to probate, the heirs are necessary parties ; 
and it is believed that the devisees are also necessary. 
It is suggested that in such a case the rule of law may be 
applied which renders both the vendee and the vendor 
in a land contract of mortgaged premises necessary 
parties.* 

g 50. Legatees and annoitants necesaary. 

A. legacy or an annuity charged by a will upon mort- 
gaged premises is a specific Hen upon the same, as 
though the decedent had mortgaged or otherwise in- 

Bobiiison, 1 Lana. (N. Y.) 117 (1889); yaiideraon v. Edwards, 
111 Mass. 335 (1873) ; Savin^fa & Loan Society v. Gibba, 21 Cal. 
695 (1863). It matters not whether the deviee is abaohite or in 
trust; Coles v. FoircMt, 10 Beav. (Eii^.) 552 (1847); Graham's 
Exec'ra v. Carter, 2 Hen. & M. (Va.) 6 (1807) ; Mayo v. Tomkies. 
6 Miiiif. (Va.) 520 (1820). 

' Simons V. Bryce, 10 Rich. (8. C.) 354 (1878). 

3 Macclesfield v. Fitton, 1 Vern. (Eng.) 1«8 (1683); Lewis v. 
Nanple, 2 Ves. Sen. (Eng.) 431 (1752); H. C, Ambl. 150. 

' New York Code, § 2627. See the piecediDg section ; exactly 
in point, Hunt v. Acre, 28 Ala. 580 (1856). 

* See § 37, ante. 
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cumbered the equity during his life-time ; and the bene- 
ficiary of Buch a legacy or annuity is an indispensable 
party in an action to foreclose.' It seems, however, 
where a legacy is made generally from the estate, and 
not charged specifically upon the mortgaged premises, 
that the legatee is not a necessary party ; but such a 
legatee may become an indispensable party if there is 
an insufficiency of personal property to pay the legacy,* 
and it becomes necessary to resort to the mortgaged 
premises to produce a fund to pay it. 

g SL Xtzecotore and adminiBtratora generally not neces- 
sary. 

In New York and many other states the administrator 
of a person who dies seized of an equity of redemption 
is not a necessary party defendant to a foreclosure,' ex- 
cept where the action is commenced during the pen- 
dency of a proceeding in a probate court to sell the 
decedent's equity of redemption to pay his debts.* 
The reason for this rule is, that administrators have 

» Hebron Society v. Sclioeu, 60 How. {N. Y.) 185 (188lt) ; Mc- 
Gowiiv. Yerks, 6 Johiis. Cli. (N. Y.) 450 (1822); Bachelor v. 
Mia.lietoii, 6 Hare {Ktig.)- 75 (1847). 

'^ Hebron Society v. Wchoen, nupra. 

3 For the New York cases see |^ 48, ante. Dodd v. Neilson, 90 N. 
Y. 243 (1882). held tliat it was not aiifiicieiit to make the personal 
represeiitJitivea defendants ; the lieirs were also necessary, Wil- 
kiiiB V. Wilkins, 4 Port. (Ala.) 245 (1837) ; Judge v. Boardman, 
2 Ala. 331 (1841) ; Erwiii v. Ferguaon, 5 id. 158 (1843) ; but held 
necessary in Dooley v, Yillalonga, 61 id. 129 (1878) ; Rockwell v. 
Jones, 21 111. 279 (1859) ; Bissell v. Marine Co. of Chicago, 55 id. 
165 (187lt) ; Trapier v. "Waldo, 16 S. C 276 (1883) ; Houghton v. 
Mariner, \ Wis. 244(1858); Htark v. Brown, 12 id. 572 (1860). 
The personal representative of a deceased joint mortgagor should 
not be made a party, according to Martin v, Harrison, 2 Tex. 
456 (1847) ; Wiley v. Pinson, 23 id. 486 (1859). 

* New York Code, §§ 2749, 2797, 2798. 
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no interest in the real estate of a decedent.' Neither 
are executors necessary parties, unless their office 
is coupled with an interest in the property by trust, 
power of sale or otherwise. In a few Btatee, personal 
representatives are held indispensable- parties defend- 
ant, while a majority of the decisions indicate that it is 
a proper and advisable practice always to bring before 
the court the legal representatives of a deceased owner 
of an equity of redemption.^ 

1 Willard v. Naaoii, 5 Mass. 240 (1809). See § 48, «nte. 

^ III Missouri a statute makes it sufficient to briiig the pergonal 
representatives into the action ; Biley's Adm'rs v. McCord's 
Adm'rs, 21 Mo. Hep. 285 (ISSB) ; S. C, 24 id. 265 (1857) ; Miles 
V. Smith, 22 id. 502 (185H), holding the personal representatives 
indispensable ; Cadwallader v. Cadwallader, 26 id. 76 (1857) ; Pei^ 
kinsv. Wood, 27 id. 547 (1858); Randolph v. Widow, etc., of 
Chapman, 21 La. Ann. 486 (1869). «ee Dixon v. Ciiyler, 27 Ga. 248 
(1859), holding the heirs not necessary parties. Hall v, Mualer, 1 
Disney (Ohio), 36 (18B5). In Biggeratoff v. Loveland, 8 Ohio 
Rep. 44 (1837), it was held aufiicient to make the personal repre- 
sentatives parties defendant on the ground that the p^tatnte reads, 
"heirs, executors or administrators." tiee, also, Heighway v. 
Peudleton, 15 Ohio Eep. 7:i5, 749, 768 (1846), where it was held 
that the statute of 1807 made the equity of redemption a " chat- 
tel descendible " to the personal representatives, aud not to the 
heirs. Massie's Heirs v. Donaldson, 8 Ohio Rep. 377 (1838); 
"Wallace v. Holmes, 40 Penn. 427 (1861), citing the statute ; Hun- 
secker v. Thomas, 89 id. 164 (1879) ; Mebane v. Mebane. 80 N. 
C. Rep. 3b (1879), distinguishing and ruling contrary to Averett 
V. Ward, 1 Busbee's Eq. (N. C.) 192 (1853) ; Gibbes v. Holmes, 
10 Rich. Eq. (S. C.) 484, 493 (1859) ; Wright v. Eaves, lb. 582; 
Bryce v. Bowers, U id. 41 (1859). «ee Trapier v. Waldo. 18 S. 
C. 276 (1883), apparently overruling these cases. In Texas it 
baa been held necessary under a statute to present the claim on 
the mortgage to the personal representatives before foreclosing ; 
Graham v. Vinuing, 1 Tex. 639 (1847) ; the remedy against the 
mortgagor's estate must be pursued in the probate court. Lim- 
ited in Cole V. Bolrertson, 6 Tex. 356 (1851), to the effect that a 
foreclosure in rem, but not an action in ■personam, can be maintained 
without a previous demand on the persona] representatives. 

' Personal representatives are held proper parties in Brenner 
T. Bigelow, 8 Kan. 498, 504 (1871) ; Fallon v. Butler, 21 Cal. 24 



118 PABTIE8 TO MOBTOAOE F0BECL08UBBB. 

In the statutory foreclosure of mortgages by adver- 
tisement in New York, the rule is fixed and absolute 
that the notice must be served upon the " mortgagor, or, 
if he is dead, upon his executor or administrator;" ' it is 
not required to be served upon the heirs or devisees. 
If no personal representatives have been appointed, 
foreclosure by advertisement cannot be maintained.^ 

g 52. Tmsteee holding an intarest of whatever kind in. 
mortgaged premises for beneflciaxieB necessary. 

Whenever the title to, or an interest in, mortgaged 
premises is passed to a person in trust for specific pur- 
poses, for the benefit of other persons, the trustee is 
always a necessary party to a foreclosure in order to 
cut off the entire equity of redemption. The reported 
cases are almost without an exception in sustaining 
this proposition, no matter what the character or pur- 
pose of the trust.^ Though none of the cases state the 

<1862) ; Savings and Loan Society v. Glbbs, lb. B95 (1863) ; Bur- 
ton V. Lies, lb. 87 (1862) ; Darlington v. Effey, 13 Iowa, 177 
(1862). 

1 Cole V. Moffitt, 20 Barb. (N. Y.) 18 (1854) ; Anderson v. 
Austin, 34 id. 319 (18B1); Hornby v. Cramer, 12 How. (N. Y.) 
490 (1856) ; Low v. Purdy, 2 Lans. (N. Y.) 424 (1869) ; 2 R. 8. 
645 ; Laws of 1844, chap. 346 ; New York Code, g 2388, sub- 
div. 4. 

» Mackenzie v. Alster, 64 How. (N. Y.) 388 (1882); S. C, 12 
Abb. N. C. (N. Y.) 110, Boardman, J., queries, in VanScbaack 
V. Banders, 32 Hun (N. Y.), 515 (1884), S. C, 19 Week. Dig. (N. 
Y.) 170, whether service on a devisee is not sufficient where the 
executors have not qualified. 

a Williamson v. Field's Ex'rs, 2 Sandf. Ch. (N. Y.) 533, 563 
(1845) ; King v. McVicker, 3 id. 193 (1846) ; Christie v. Herrick, 
1 Barb. Ch. (N. Y.) 254 (1845); Paton v. Murray, 6 Paige (N. 
Y.), 474 (1837) ; Nodine v. Greenfield, 7 id. 647 (18a9); Grant v. 
Duane, 9 Johns. Rep. (N. Y.) 591 (1812); Case v. Price, 9 Abb. 
(N. Y.) Ill (1859); Leggett v. Mutual Ins. Co., 64 Barb. (N. Y.)38 
(1872) ; Bard v. Poole, 12 N. Y. 495 (1866) ; Toole v. McKieman, 
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reason for this principle, it is believed that it ie based 
upon the fact that all trustees are held accountable and 
responsible by the courts for the performance of their 
trusts, and that without being made parties they would 
have no opportunity to be heard in an action which 
affected the subject of their trust. Even though the 
trust were not coupled with an interest, there might be 
latent equities which would impair the title offered 
at a foreclosure sale if the trustee were omitted as a 
party defendant. It is specially necessary, and, in fact, 
indispensable, to make a trustee of an express trust, or 
one who has an interest coupled with a trust, a party.' 
Trusts created by wills are so various in character and 
often approach so near a mere power, that each case 
must be judged by itself as it arises ; and this is notably 
true when it is remembered that the common-law theory 
of trusts and the statute enactments of the various 
states respecting them are so complicated and intricate.' 
The trustee must be made a party in his representative, 
and not in his individual, capacity.^ 

48 Supr. Ct. (N. Y.) 183 (1882) ; Walsh v. Truesdale, 1 Bradwell 
HI. App. 126 (1877) ; Clark v. Reyburn, 8 Wal. (U. S.) 318 
(1868); Fiaher on Mortgages, §S 365, 367; Walton v. Jones, 2 
T. & C. C. C. (Eng.) 244 (1843). The heirs at law of a trustee are 
not necessary parties ; N. & C. Bridge Co. v. Doiiglass, 12 Bush 
(Ky.), 719 (1877). See Gardner v. Brown, 21 Wal. (U. S.) 36 
(1874), where the tniatee had not filed a reqnired bond. 

1 In Case v. Price, 17 How. (N. Y.) 348 (1859), it was held 
that when no estate, legal or equitable, vested in the trustee, he 
was not a necessary party ; aliter when the trustee takes any 
interest in the property. See the cases cited siip7-a. 

" Nodine v. Greenfield, 7 Paige (N. Y.), 547 (1839). 

» Rathbone v. Hooney, 58 N. Y. 463 (1874). 
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g 53. CttBtniB que tmst and beneficiaries necessary. 

The decisions of the courts and the statutea of this 
state have long established the dictum that the cestids 
que trust and beneficiaries of a trust are necessary de- 
fendants to a foreclosure, in order to cut off the entire 
equity of redemption.' Judge Story says: "It will 
not in general be sufficient if the equity of redemption 
is conveyed or devised to a trustee in trust, to bring him 
before the court ; but the cesiuis que trust (the beneficia- 
ries) should also be made parties."- "It is conceded to 
be the general rule, that if the equity of redemption is 
vested in a trustee in trust, the cestiUs que trust must be 

^' Williamson v. Field, 2 Saiidf. Ch. (N. Y.) 562 (1845) ; King 
V. McVicfcar, 3 id. ]fl2 (1846) ; Nodine v. Greenfield, 7 Paige (N. 
T.), 644 (ISSit) ; Leggelt v. Mutual L. I. Co., 64 Barb. (N.Y.) 23, 
36(1872), reversed in part in 53 N. Y. 400; Case v. Price, 17 
How. (N. Y.) 348 (1859) ; Teirett v. Cronibie, 6 Laus. (N. Y.) 82 
(1872), modified in 55 N. Y. 683 ; Toole v. McKienian, 48 Supr. 
Ct. (N. Y.) 163 (1882). See Dodd v. Neilsoii, flO N. Y. 243, 247 
(1882). In Lockman v. Reilley, 10 Abb. N. C. (N. Y.) 351 (1881), 
certain ben eiiciarieB were held unnecessary pii^tieB ; but in that 
case the equity of redemption had been changed into personalty 
by the terms of a. will. Woolner v. Wilson, 5 ill. App. 439 (1880) ; 
Day V. Wetherby, 29 Wis. 363 (1872) ; Clark v. Reyburn, 8 Wal. 
(U. S.) 318 (1868). See Broward v. Hoeg, 15 Fla. 370 (1875), for 
a caae where alleged beneficiaries were held not necesa&ry par- 
ties. In Johnson v. Robertson, 31 Md. 476 (1869), the cestui que 
trust, being a non-resident, was held an unnecessary party ; her 
interests were held bound by a decree taken pro ton/esso against 
her trnstee. In Wood v. Nisbit, 20 Ga. 72 (1856), the premises 
were conveyed to a person as trustee, who executed a pnrcbase- 
money mortgage as trustee ; the cestui que t^ust was held not a 
necessary party. Gmtrary to the text, see Fisher, § 367 et teq., 
and the English cases, SaJe v. Kitsou, 17 Jur. 171; 3 De G., M. 
& G. 119 (1853); Hanman v. Riley, 9 Hare App. 40 (1852); 
Goldsmid V. atonehewer, 9 Hare App. 39 ; 17 Jnr. 199 (1852) ; 
Tuder v. Morris, 1 Sm. & Gif. 503 (1853) ; Cropper v. Mellersh, 1 
N. S. Jur. 299 (1855). Hee Color v. Forrest, 10 Beav. 557 (1847). 
^ Story's Eq. Pi., S§ 193-197. 
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made parties to the foreclosure.'" And even where the 
receipt of trustees was to discharge purchasers from all 
liability to the beneficiaries, the equity of redemption 
having been conveyed to trustees to sell and divide 
among persons specified, the cestuis que trust were 
held necessary parties to a bill brought to foreclose 
the mortgage.^ The nature of the trust should appear 
on the face of the instrument creating it. Where the 
conveyance does not reveal the fact that it is a trust 
deed, together with the names of the beneficiaries, the 
foreclosure will produce a perfect title, and the rights of 
the cestuis que trust will be cut off, though they are not 
made parties to the action.' 

As far as the reported cases show, there are only 
two exceptions to the general rule above stated. First, 
" in cases of remote limitation of the equity of redemp- 
tion, in which, on account of the impossibility of bring- 
ing in parties not in esse, or not ascertained, but who 
may ultimately become entitled, it is held sufficient to 
bring before the court the persons in esse who have the 
first estate of inheritance, together with the persons 
having all the precedent estates and prior interests.'" 
But where a mortgagor conveyed his equity of redemp- 

' Williamson v. Field, 2 Saudf. Ch. (N. Y.) 562 (1845), a leading 
case, per Vice-Chancbllor yANoroRD. All the books agree in 
BiietaJniiig this proposition. St«ry'a Eq. PI., §§ 193, 184, 207. 
Calvert on Pai-ties, 181, 182 ; Gore v. Htacpoole, 1 Dow's P. C. 
(Ens.) 18, 31 (I8ib), pw Lord Eldon. 

" Ualverley v. Phelp, 6 Madd. (Eiig.) 229 (1822). 

» Brown V. Cherry, 88 How. (N. Y.) 353 (1870); 8. 0.,56Barb. 
(N. Y.) 635. 

* Williamson v. Field, supra. Special attention is called to 
this case for its learned and exhaustive discussion of the relation 
of trustees to their cettuis que trust, in cbses of mortgage fore- 
closure. 
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tion to trustees in settlement for his daughter on her 
marriage, out of which she was to receive an annuity, 
and the trustees were to raise out of the same a sum of 
money for the children of the marriage, the daughter 
and her children were deemed necessary parties to a 
suit for the foreclosure of the mortgage.' Second, in 
cases where the beneficiaries are so numerous tliat it 
would be 'intolerably oppressive to compel the plaintiff 
to bring them all into the action, it is held suflScient 
to make the trustees defendants.* Thus, in a case 
where real estate had been purchased by a joint fund 
raised by subscriptions from above two hundred and 
fifty subscribers, and the property was conveyed to A., 
B. and C. as trustees, who executed a purchase-money 
mortgage. Chancellor Kent held on the foreclosure that 
" the trustees were selected in this case to hold and 
represent the property for the sake of convenience, and 
because the subscribers were too numerous to hold and 
manage the property as a co-partnership. The trus- 
tees are sufficient for the purpose of this bill, which ia 
for a sale of the pledge ; it would be intolerably oppres- 
sive and burdensome, to compel the plaintiff to bring in 
all of the cestuis que trust. The delay and the expense in- 
cident to such a proceeding would be a reflection on the 
justice of the court. This is one of those cases in which 
the general rule cannot and need not be enforced ; for 
the trustees sufficiently represent all the interests con- 
cerned ; they were selected for that purpose, and we 

' AudersOTi v. Slather, L. J. (Eq.) 16 vol. N. S. (Eug.) 152 
(1845), before Sir Knioht Bbdce, Vicis-Chamcei.lor. 

^ Van Vechten v. Terry, 2 Johns. Ch. (N. Y.) 197 (1816); 
Chriatiev. Herrick, 1 Barb. Ch. (\. Y.) 264 (1845); Paton v. 
Murray, 6 Paige (N. Y.), 474 (1837), 
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need not look beyond them."' Where a trust is created 
for th(^ benefit of numerous creditors, the same ex- 
planation holds good, and the creditors are not neces- 
sary parties, but may be safely represented by the trus- 
tees ;' but the beneficiaries may properly be made de- 
fendants, if the plaintiff desires to bring them into the 
action.' 

The statutes of many states are clear in declaring 
that in cases of trusts made to one or more persons to 
the use of another, no estate or interest, legal or equi- 
table, shall vest in the trustee ; but that every benefi- 
ciary who by virtue of a trust is entitled to the actual 
possession of lands and the profits thereof, shall be 
deemed to have a legal estate therein, according to his 
beneficiary interest.* No court has ever held, so far as 
can be ascertained, that a cestui que trust may be ■ 
omitted as a party to a foreclosure, except in the two 
cases already mentioned.' Even where a trustee exe- 
cuted the mortgage under authority of a court, it was 
held that the beneficiaries were necessary parties ;" the 

1 Van Vechten v. Terry, 2 Johns. Oh. (N. Y.) 197 (1816). 

^ Grant v. Duane. 9 Johns. Rep. (N. Y.) 691 (1812). See the 
clear opinion of Caton, J., in Willia v. HeiiderBon, 4 Scam. (III.) 
13, 20 (1842) ; Fisher, § 374. For tlie English caaea, see Newton v. 
Earl of Egmont, 4 Sim. 574 (1831) ; fi id. 130 ; Thomae v. Dun- 
ning, 5 De G. & a. 618 (1852) ; Troughton v. Binkes, 6 Ves. 573 
(1801). A few creditora may represent the remainder; Holland 
V. Baker, 3 Hare, 68 (1842). See also Powell v. Wright, 7 Beav. 
444 (1844) ; Gore v. Harris, 15 Jur. 761 (1850) ; Smart v. Brad- 
stock, 7 Beav. 500 (1844) ; Doody v. Higgiiis, 9 Hare Appx. 32 
(1852); Wallwyu v. Coiitts, 3 Mer. 707 (1815) ; Garrard v. Lord 
Louderdale, 3 Sim. 1 (1S22) ; Law v. Bagwell, 4 Dru. & W. 406. 

3 Union Bank v. Bell, 14 Ohio St. 200 (1862). 

* 1 N. Y. R. S. 728, §S 47, 49. Rawson v. Lampman, 5 N. 
Y. 456 (1851). 

' See § 52, ante, and the notes, for special instances. 

» Williamson v. Field, 2 Sandf. Ch. (N. Y.) 533 (1845). 
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same would hold true if the mortgage were executed 
by a trustee under authority contained in a will or 
other instrument.' The general rule of law of this 
section is undoubtedly founded on the broad principle, 
that all persons having an interest in the equity of 
redemption should be made parties, and that none of 
them are concluded aa to their rights unless they are 
brought into the action and the court acquires jurisdic- 
tion of them. Although the trustee has a quasi interest 
in the premises, the beneficiaries are, nevertheless, the 
actual parties in interest, owning as they do the equitable 
if noV the legal title to the premises. , 

g 54. Remaindermen and reverslonerB necessary. 

All persons having a vested, estate of inherit- 
ance in remainder or reversion in mortgaged prem- 
ises must be brought into court in an action to 
foreclose a mortgage ; but where there are several 
future and contingent interests in the equity of redemp- 
tion in mortgaged premises, it is not necessary gener- 
ally to make every person having a future and contin- 
gent interest a party to a bill of foreclosure. It seems 
sufficient if the person who has the first vested estate 
of inheritance, and the several intermediate remainder- 
men and persons having or claiming rights or interests 
in the premises prior to the vested estates, are brought 
before the court.* It is clear equitable law that in order 

> Albany Fire Ins. Co. v. Bay, 4 N. T. 9, 19 (1850). 

2 Williamaoii v. Field, 2 Sandf. Ch. (N. Y.) 533, 563 (1845); 
Eagle F. lua. Co. v. Oammet, 2 Edw. Ch. (N. Y.) 127 (1833); 
Nodine v. Greenfield, 7 Pwge ffl. Y.), 544 (1858) ; Leggett v. 
Mutual Life Ins. Co., 64 Barb. (N. Y.) 23, 36 (1872) ; Rathbone 
V. Hooney, 58 N. Y. 463 (1874). Bee Lockman v. Reilley, 10 
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to make a foreclosure valid as against all claimants, he 
who haa the first estate of inheritance must be brought 
before the court ; and even then the intermediate re- 
maindermen for life ought also to be brought before the 
court, to give them an opportunity to pay ofi" the mort- 
gage if they desire.' In a case where mortgaged 
premises were bequeathed by a mortgagor to his wife for 
life with remainder in fee to the children of his brother 
who should be living at the time of her death, and to 
the issue of such of the children as should then have 
died leaving issue, with the power to his executors to 
sell his real estate and invest the proceeds for the bene- 
fit of the devisees, the court decided that the children 
of the brother who were in esse at the death of the 
testator, took vested remainders in fee, subject to open 
and let in after-born children, and subject also to be 
divested by death during the continuance of the life 
estate of the widow, or to be defeated by the execution 
of the power of sale given to the executors by the will ; 
and that accordingly the children of the brother who 
were m esse at the time of filing the bill, ought to have 

Abb. N, C. (N. Y.) 351 (1881), where questions affecting the inter- 
pretation of a will were also involved, tiee Iowa Loan & Trust 
Co. V. King, 58 Iowa, 598 (1882). See Breit v. Yeaton, 101 111. 
242 (1882), an action for partition. For tlie English authorities, see 
Fisher, g 309 et seg. ; Lioyd v. Johnson, fi Ves. 37 (1802) ; Gifford 
T. Hort, 1 Sch. & Lef. 38ti, 408 (1804) ; Roscarrick v. Barton, 1 
Ch. Ca. 218 (1671); Sutton v. Stone, 2 Atk. 101 (1740); Fish- 
wick V. Lowe, 1 Cox Cas. in Eq. 411 (1787) ; Choppell v. Rees, 1 
De G., M. & G. 393 (1852) ; Gove v. Stockpoie, 1 Dow, 18, 31 
(1813) ; Cholraondeley v. Clinton, 2 Jac. & W. 133 (1820) ; Hop- 
kins v. Hopkins, 1 Atk. 581, 590 (1738); Kenick v. Haffery, 7 
Sim. 317 (1835) ; Piatt v. Sprigg, 2 Vern. 304(1693) ; Yatea v. 
Hambly, 2 Atk. 237 (1741). 

1 Gove V, Stockpole, 1 Dow (Eng.) Rep. 31 (1813); opinion 
rendered in the House of Lords, pfT Lord Ch&hcsllor Eldon. 
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been made parties to the foreclosure, and that their 
equity of redemption was not barred by a decree in a 
suit in which the widow, the executors and the heirs 
at law alone were made parties.' 

Alt the courts are agreed in cases involving these 
questions, that there must be a defendant who is a per- 
son in esse,- and who holds a vested estate of inherit- 
ance ; and they are further agreed that all persons 
having estates and interests prior or superior thereto, 
must be defendants.* As Vice-Chancellor McCoun 
says, "A decree against the party having the estate of 
inheritance will bind those in remainder or who in any 
way come afterwards; there must be a clear tenancy 
in tail to dispense with the necessity of a remainderman 
being a party to a bill of foreclosure. If there be an 
express estate for life, and it is doubtful whether the same 
person is also tenant in tail, the remainderman who has 
the first estate of inheritance ought to be a party."* 

1 Nodine v. Greenfield, 7 Paige (N. Y.), 544 (1839), a leading 
case, per Ohakcellor Walworth, citing and quoting Lord 
Elbon, Mipra. 

^ Kee Clark v. Reybiini, 8 Wal. (U. S.) 318 (1868), where mort. 
gaged premises had been conveyed in trust for the benefit of 
children bom an i \a be born ; all the children in e?se at the time 
of filing the bill of foreclosnre were held iiecesBary parties. See 
the case cited supra in this section. 

» English authorities: Fisher, §§ 311-315. A tenant for life 
is necessary; Reynoldaon v. Perkins, Anibl. 564 (1769). See Hand- 
cock V. Shaen, Coll. P. C. 122 (1701), holding that intermediate 
remaindermen are necessary. Hee Chappell v. Kees, 1 De G., M. 
& G. 393 (1862) ; Gove v. Mrockpole. 1 Dow Rep. 31 (1813). 

* Eagle F. Ina. Co. v. Coramet, 2 Edw. Ch. (N. Y.) 12S (1H33). 
In this case M. C. mortgaged real estate and died after making 
his will, by which he gave all his real and personal estate to his 
widow until second marriage or death ; then to his daughter 
Mary, aa loTig as she should live ; and if she should have no lieirs 
at her death, then to go to the children of J. C. It was held 



ASSIGNEES IN BANKRDPTCT, ETC., AND RECEIVERS, 127 

Though the cases are uniform in using the term, " the 
first estate of inheritance," it would certainly be advis- 
able to make even the remotest remainderman or rever- 
sioner, if he is in esse, also a party ; it will avoid the 
raising of any question by him upon the determination 
or failure of the intermediate estate. 



g 55. Assignee In bankmptcy and by volnntary general 
ass^fmnent, and receiver, necessary. 

An assignee in bankruptcy, under the former national 
bankrupt act, or by voluntary general assignment under 
the statutes of the several states, of the owner of the 
equity of redemption in mortgaged premises, is a necessary 
defendant' to a foreclosure, if the petition in bankruptcy 
or the voluntary assignment was made before the com- 
mencement of the action to foreclose; so also the 
receiver of an insoiventcorporation is a necessary defend- 
that the daughter Maiy had only a life estate, and that on a bill 
of foreclosure the children of J. C. oiij^ht to have been made 
parties. " The first tenant in tail," says Likd (Jamdkn, " is siifii- 
cient; he sustains the interests uf everybody; thus any 
remaindermen are considered ciphers." Reynoldson v. Perkins, 
Ambl. (E.jg.) 564 (176B). 

' Cleveland v. Boenim, 2a Barb (N. Y.) 205 (1«56); aff'd 
24 N, Y. 813 (1H56); Lenihan v. Haman, 55 id. 662 
(1873); Eysterv. Gaff, 91 U. S. 821 (1875); Bard v. Poole, 12 
N. Y. 507 (1855), a case of voluntary assign in e ti t ; Winslow v, 
Clark. 47 N. Y. 261, 263 (1872) ; Spring v. Short, 90 id. 538, 545 
(1882) ; Gardner v. Brown, 21 Wat. (U. S.) m (1876) ; Stirapson 
V. Pease, 53 Iowa, 572 (1880) ; Harris v. Cornell, 80 111. 64 
(1875). In Chickering v. Failes, 26 id. 507 (lf*61), the assignee 
was held a necessary party if the foreclosiiie was by an equi- 
table action, but not if it were conducted by scire /acieu. King 
V. Bowman, 24 La. Ann. 506 (1872) ; Freeland v. Fieeiand, loS 
Maes. 475 (1869) ; Moors v. Albro, 129 id. 9 (1880) ; Thorpe v. 
Kicks, 1 Deverenx & B, Eq. (N. C.) 619, 620 (1837) ; Dwyer v. 
Garlough, 31 Ohio St. 168 (1877) ; Fisher, § 308. 
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ant/ This rule follows in analog}' the broader principle of . 
law which raakes the owner of the equity of redemption 
always a necessary party to a foreclosure in order to pro- 
duce a perfect title.* The assignee succeeds by the 
assignment to all the rights of the assignor, and 
becomes the owner of the equity. It must be carefully 
noticed, that to make the assignee a necessary party, 
the assignment must be made while the assignor owns 
the equity and before the commencement of the action 
to foreclose. The assignor is not a necessary party 
after the assignment ;' but he may properly be made a 
defendant* 

Among the early decisions in New York* it was held 
that if an assignment were made during the pendency 
of an action to foreclose, the decree of sale Would be 
void as against the assignee, unless he were brought in 
as a party. The later decisions in all the courts of the 
country, however, are uniform in applying to assignees 
in bankruptcy the general rule previously stated, that 
purchasers pendente lite are not necessary parties.^ Jus- 
tice Miller held, in the Supreme Court^ of the United 

1 Rayuor v. Selmes, 52 N. Y. 579 (1873), reversing 7 Laos. 440. 

2 See §g U and 38, ante. 

3 KeiTick V. Raffeiy, 7 Sim. (Eiig.) 317 (1835) ; Lloyd v. Lan- 
der, 5 Madd. (Entr.) 2^2 (1821) ; Collins v. Shirley, 1 R & M. 
(Eng.) 638 (1830) ; Rochfort v. Battereby, 14 Jiir. (Eng.) 229 
(1849) ; Fisher, S 306. 

* FiBher, 8 307 ; Cashell v. Kelly, 2 Dm. & War. (Eng.) 181 ; 
Rafferty v. King, 1 Keen. (Eng.) 619 ; EadeB v. Harris, 1 Y. & 
C. (Eng) 234 (1842); Singleton v. Cox, 4 Hare (Eng.) 326 
(1845); Collins v. Shirley. 1 Russ. & M. (Eng.) 638 (1830) ; 9 
Sim. mi ; Fraiiklyn v. Fern, Bam. Ch. (Eup.) folio ^0, 32 (1740). 

5 Johnson V. Fiizhngh, 3 Barb. Ch. (N. Y,) 360 (1848) ; Sedg- 
wick V. Cleveland, 7 Paige (S. Y.), 290 291 (1838) ; Bnrr v. Burr, 
10 id. 20 (1842). 

* See § 40, ante. See the cases cited supra. 
T Eyater v. Gaff, 91 D. S. 521 (1875). 
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States, that where the assignee in bankruptcy of a. 
mortgf^or is appointed during the pendency of a fore- 
closure of the mortgaged premises, he stands as any 
other purchaser would stand, on whom the title had 
fallen after the commencement of the suit. If there is 
any reason for interposing, the assignee should have 
himself substituted for the bankrupt or be made a 
defendant on petition, Justice Allenj in deciding the 
same question in the New York Court of Appeals,' in 
1873, held substantially the same ruling, and further 
that such a foreclosure might be restrained by injunc- 
tion by a United States court in bankruptcy, but that, 
if allowed to proceed, the purchaser at the sale would 
acquire a good title as against the mortgagor or owner 
of the equity of redemption and against all parties 
claiming under them, including an assignee in bank- 
ruptcy. An exhaustive discussion of the question 
decided in these cases was given by Justice Strong in 
Cleveland v. Boerum? Indeed, this was the earliest 
case to sust^u the proposition of this section ; it col- 
lates and reviews all the previous cases. The error 
of the early decisions was due to the distinction made 
by the courts between transfers made pendente lite by 
the voluntary act of the assignor and those accomplished 
by operation of law, 

g 56. In&nts, lunatics, idiots and habitual dmnkards 
necsBBary partie& 

Provision has been made in the statutes of most of 
the states for a proceeding to dispose of the real prop- 

1 Lenihau v. Hamamt, flB N. Y. 652 (1873). 
^ 23 Barb. (N. Y.) 205 ; ard 24 N. Y. 613 (1856). 
9 
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«rty of infants, lunatics, idiots and habitual drimkarda 
by sale, mortgage or lease. Prior to these statutes 
there was a proceeding in the common-law practice to 
accomplish the same purpose. Where a mortgage has 
been executed by a guardian or a committee of an 
incompetent person pursuant to an order of a court, the 
infant, lunatic, idiot, or habitual drunkard, as the case 
may be, is a necessary defendant in an action to fore- 
close the mortgage.' Some of the states declare the 
■effect of such conveyances. The New York Code of CivU 
Procedure declares that such a mortgage " has the same 
validity and effect as if it was executed by the person in 
whose behalf it was executed, and as if the infant was 
of full age, or the lunatic, idiot, or habitual drunkard 
was of sound mind and competent to arrange his own 
affairs.'" A mortgage executed under such a proceed- 

1 Preiitiaa v. Cornell, 31 Hun (N.Y.), 167 (1883) ; see Agriciiltu- 
Tal Ins. Co. V. Barnard, 96 N. Y. 525 (1884), holding also that a 
twiid is not necessary with such a mortgage, but it is discretion- 
ary in the court to require it. See Lyon v, Lyon, 67 id. 250 
<1876) ; McManJB v. Rice, 48 Iowa, 361 (1878). In Eslava v, 
Le Pretre, 21 Ala. 504 (1852), the committee of a lunatic, who 
had been irregularly appointed, executed a mortgajre jointly 
with her husband ; on foreclosure the lunatic was held a neces- 
eaiy party, owing to the defect in the ap| ointment. In Parker 
V. Lincoln, 12 Maes. 16 (1815), a mortgage was executed to an 
infant who had a guardian ; the mortgagor, bringing an action 
to redeem, was obliged to make both the infant and his guaxdian 
parties to the action. Itwouldseem that in Illinois an infant is not 
a necessary party in any legal proceedings where he has a guard- 
ian to represent his interests; Merntt v. Simpson, 41 III. 391 
<1866) ; Campbell v. Harmon, 43 id. 18 (18(57). In Boston Barik 
■V. Chamberlain, 15 Mass. 220 (1818), an infant had executed a 
mortgage; after reaching his majority he conveyed the premises 
flubject to the mortgage. In an action to foreclose, infancy at the 
time of executing the mortgage vrns pleaded in defense, but held 
no bar to its validity. 

s New York Code, § 2358 ; Matter of Application of Mary E. 
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ing does not bind a wife's inchoate right of dower, and 
she is not a necessary or proper party to a foreclosure 
of the mortgage unless she has voluntarily signed it.* 
If an infant or incompetent person whose real property 
has been mortgaged in such a proceeding should die 
before an action to foreclose was commenced, his heirs, 
devisees or legatees, as the case might be, would become 
necessary parties.- It is to be observed that a proceed- 
ing to mortgage the property of an infant or incompe- 
tent person is statutory ; and it is assumed here that 
the proceeding has been properly conducted, and the 
mortgage duly executed. The plaintiff in the fore- 
closure must allege in his complaint facts, showing the 
interest of the infant or incompetent person in the 
premises if he is made a defendant.^ Great care should 
be taken to secure legal service of the summons upon 
the infant or incompetent person ; it is also essential 
that a guardian ad litem be appointed to represent the 
interests of the infant.* The guardian or committee 
who executes the mortgage pursuant to an ordar of the 
court is a very desirable, if not an indispensable, party 
to the action to foreclose, especially as he is interested 
in caring for any surplus that may arise, and in seeing 
that no deficiency is created. 

Price, 67 N. Y. 231 (187(5); Valentine v. Haff. 72 N. Y. 184 
(1878) ; Cole v. Gonrlay, 9 Hun (N. Y.). 493 (1877). 

' See § 44, ante. 

« aee §§ 48, 49, 50, ante. 

» Aldrich V. Lapham, 6 How. (N. Y.) 129 (1850). 

* See Ingereoll v. Maiigam, 84 N. Y. 622 (1881), statiiijr what 
constitutes proper service on a non-rettident infant niider the age 
of fourteen yeara. Where there is a defect in the action which 
results in a failure to cut off the intere.tt of the infant, he can 
maintain an action to set aside the foreclosure as to himself, on 
arriving at his rnajority; McMurrav v. McMurray, 66 N. Y, 175 
(1876). 
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g 57. Mortgage ezecnted by administrator or executor to 
pay decedent's debts ; lieirs and devisees of the 
decedent necessary. 

Many of the states have made statutory provisions 
in their Codes or otherwise for disposing of a deceased 
person's real estate to pay his debts, which provisions 
are, in form and purpose, not unlike those made for dis- 
posing of the property of infanta and incompetent per- 
sons. The practice under such provisions varies in dif- 
ferent states. But it is a general principle of law, 
recognized by all courts, that administrators or execu- 
tors in mortgaging or selling a decedent's real estate act 
simply in a capacity representative of the decedent, and 
are guided by orders of the probate court. The title 
to the premises mortgaged in such a proceeding vests in 
the heirs or devisees immediately upon the death of 
the decedent, and i» incumbered only pursuant to a. 
statutory proceeding designed to marshal and pay his 
debts. In New York it is declared that a mortgage 
executes pursuant to such a proceeding has the 
same effect as if it had been made by the decedent 
immediately before his death.' The administrator or 
executor who signed the mortgage under the order of 
the probate court is a very proper, if not an absolutely 
necessary, party to an action to foreclose, as he is in 
some measure interested in the action.'^ 

g 58. Corporations necessazy parties by corporate name. 

Corporations play such an important part in the com- 
mercial, industrial and social life of this age that legig- 

1 New York Code, § 2760. 

2 See McMauiiis v. Rice, 48 Iowa, 3(!1 (1878). 
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latures and courts have materially enlarged their rights 
and privileges so that more than ever they are a " single 
individual'" in the law. They are generally vested 
with all the rights and may assume all the obligations 
known to the law. With Umited exceptions they may 
acquire real estate and convey the same by deed or 
mortgage:^ 

Whenever a corporation in its corporate name 
becomes the owner of the equity of redemption in 
mortgaged premises or executes a mortgage upon its 
real estate, it is a necessary defendant to a foreclosure 
in its corporate name." This rule is based upon the 
broad principle that corporations may sue and be sued 
in law by their corporate names.* 

§ 59. Tenants and oconpantB neceasazy. 

Every tenant who takes a lease from the owner of 
the equity of redemption in mortgaged premises subse- 
quent to the execution and delivery of the mortgage is 
a necessary defendant to a foreclosure." Tbe occupant or 

1 2 Kent, 267. 

* See Aurora Agricultural & H. Society v. Paddock, 80 III. 263 
(1S73). As to what is ueceasary to autiiorize a manufacturing 
corporation to execute a mortgage iu New York, see G. Sugar 
Co. V. Whitin, «8 N. Y. 328 (1877); Rochester Savings Bank v. 
Averell, 96 id. 467 (1884). 

' Donnelly v. Rusch, 15 Iowa, 99 (1863); Ottawa Northern 
Plank Road Co. v. Murray. 15 111. 336 (1854); Reed v. Bradley, 
17 id. 321 (1856). 

* 2 Kent, 283, 292 ; People's Bank v. Hamilton Manufacturing 
Co., 10 Paige (N. Y.), 481 (1843). 

= Clarkson v. Skidmore, 46 N. Y'. 297 (1871), modifying 2 
Lana- {N. Y.) 238 ; Whalen v. White, 25 id. 462 (1862) ; Globe 
Marble Mills Go. v. Quinu, 76 id. 23 (1879); Hirsch v. Living- 
Bton, 3 Hiin (N. Y.). 9 (1874) ; S. C, 48 How. (N. Y.) 243. See 
Peck V. Knickerbocker Ice Co., 18 Hun (N. Y.), 183 (1879); Ful- 
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person in possession of the premises at the time of the 
commencement of the foreclosure is also indispensable, 
DO matter how or under what circumstances he came 
into possession.' Atenant or occupant not made a party 
is not bound by the decree, and if omitted, he cannot 
be ejected till the expiration of his tenancy.- His 
omission will, moreover, produce such a defect of title 
as to relieve a purchaser at the sale of hie bid.* 

A tenant is not affected by a foreclosure, till the sale 
ia consummated and the deed delivered.* And if he is 
omitted as a party, he will be entitled to the emblements, 
and all crops that may be grown before the expiration 
of his term ; the purchaser at the sale receives his title 
subject to the rights of the tenant.^ In a case where 
pending a foreclosure a tenant went into possession, 
raised and cut a crop of wheat before the action was 
concluded, he was allowed to carry it away." If a ten- 

ler V. Van Geeseii. 4 Hill (N. Y.), 171 (1843). See Zeiter v. Bow- 
man, 6 Barb. (N. Y.) 133 (1849) ; ClasoTi v. Corley, 5 Sandf. S. 
C. (N. Y.) 447 (1852) ; Oatrom v. McCann, 21 How. (N. Y.) 432, 
433 (1860) ; Campbell v. Savage, 33 Ark. 678 (1879) ; Fletcher v. 
Gary, 103 Mass. 475 (1870) ; Tuttle v. Lane, 17 Me. 437 (1840); 
Hemphill v. Roas, 66N. C. 477, 480 (1872); Gort^ide v. Outley, 
68 111.210,215(1871). 

1 McLain V. Badget^t & Smith, 4 Ark. 244 (1842) ; Buckner v. 
Seesiona, 27 id. 219 (1871) ; Cox v. Vickers, 35 Ind. 27 (1870) ; 
Ostrom V. McCann, 21 How. (N. Y.) 431, 433 (1860). 

2 Suiter V. Ttinier, 10 Iowa, 517,527(1860); Downard v. Groff, 
40 id. 597, 598 (1875) ; Sproiile v. Samuel, 4 Scam. (111.) 135, 139 
(1844). In point, Richardaon v. Hadaall, 106 111. 476, 479 (1883) ; 
McDermott v. Burke, 16 Gal. 580 (1860) ; Delespine v. Campbell, 
46 Tex. 288 (1879). See the New York cases, supra. 

» Hirsch V. Livingston, S Hun (N. Y.), 9 (1S74) ; B. C, 48 How. 
{N. Y.) 24:<. 

* Whaliu V. White, 25 N. Y. 462 (1862). 

* Cassilly v. Rhodes, 12 Ohio Rep. 88 (1843), a leading case on 
the auliject of tenants' right^i. 

* JohusoD V. Camp, 61 III. 219 (1869). 
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ant is made a party and his rights are cut off by the 
action, he will be entitled from the surplus money, if any, 
to the value of his unexpired term and damages for eject- 
ment ; if there is no surplus, an action will stand against 
the lessor for damages.^ Foreclosure before the espiration 
of atenant's term will not prejudice his right to remove 
fixtures.- A tenant or other person, who holds posses- 
sion after the execution and delivery of the deed by the 
referee to sell, may be ejected at once, if he was made 
a party to the action ;' bat in some states confirmation 
of the referee's report of sale is necessary before eject- 
ment can be maintained.^ 

1 Clarkson v. Skidmore, 46 N. Y. 297 (1871), modifying 2 
Lans. 288. 

' Globe Marble Mills Co. v. Quinn, 76 N. Y. 23 (1879). 

" New York Code, § 2232; Hirsch v. Livingston, 3 Hun {N. 
Y.), 9, 10 (1874). 

* AfltOT V. Turner, U Paige (N. Y.), 436 (1845); Clason v. 
Corley, 5 Sandf. 8. C. (N. Y.) 447 (1852); Peck v. Knicker- 
bocker Ice Co., 18 Hun (N. Y.), 183, 186 (1879). 
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CHAPTER II. 
&DB8EQUBNT MOBTOAOEES AND LIENOBS. 

Iiitroductory. 

Subeequent .mortgagees, still owDiiig their moTtgages, 
necessary parties. 

Subsequent judgment creditors, Btill owning judg- 
ments, neceseary. 

Mechanic's lien, owner of, necessary. 

Subsequent mortgagee, judgment creditor or other 
lienor, an assignor no longer holding the incum- 
brance, and intermediate assignors, not necessary. 

Subsequent mortgagees or other lienors, still holding 
any kind of an equitable or contingent interest in 
the lien, or being part or joint owners, generally 
necessary. 

Assignee of subsequent mortgage, judgment or other 
lien, necessary. 

Assignee of subsequent mortgage or lien pendents lite 
not necessary. 

lnciimbrauceT})«niJm(te lite not necessary. 

Subsequent mortgagee or lienora married woman, does 
not alter the rule ; necessary. 

Heirs, devisees, legatees and annuitants of deceased 
subsequent mortgagee or lienor generally not neces- 
sary. 

Executors and administrators of a deceased sul>sequent 
mortgagee or lienor necessary. 

Assignee in bankruptcy and voluntary general as- 
signee of subsequent mortgagee or lienor necessary. 
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, Genersl guardian of infant and committee of luntitic, 

idiot or habitual drunkard, trustees and beneficiaries 

holding anbaeqiieiit mortgage or lien, necessRTy. 

Purchasers at tax sales, boards of supervisors, state 

comptrollers and municipal corporations parties. 



§ 60. Introdnctoxy. 

In this chapter will be continued the coiitjideration of 
parties who are necessary to a foreclosure for the pur- 
pose of rendering to the purchaser at the sale as perfect 
a title as the mortgagor could have granted at the 
time of the execution of the mortgage ; that is, such a 
title as a court would compel a bidder at the sale to 
accept. As has been stated, this part of the work is 
devoted to those parties who are necessary and indispen- 
sable to the accomplishment of such a purpose. 

In the preceding chapter attention has been given 
exclusively to those parties who are neoessary to an 
action to foreclose and cut off the fee title and the 
entire equity of redemption as it existed in the mort- 
gagor and the owners of the equity from him by grant, 
descent, devise or otherwise, even to the remotest 
degree in quantity of title or interest. In this chapter 
attention will be given entirely to those parties who 
acquired incumbrances and liens upon the equity of 
redemption subsequent to the execution of the mort- 
gage under foreclosure. It is to be kept clearly in mind 
that the word " necessary," aa it will be used in this 
chapter, has its meaning limited and defined by the 
purpose of the plaintiff in the action, which is, aa has 
been stated, to produce and offer at the foreclosure 
sale a perfect title. The word "necessary" has 
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been used by courts and text-book writers with a 
great deal of inaccuracy and confmtion, simply because 
applied with an absolute and invariable meaning, 
whereas it is a general and indefinite term and always 
relative in signification. 

Keeping it in view, then, that it is tlie design of this 
chapter to consider those parties who have acquired an 
interest in the equity of redemption by lien or incum- 
brance subsequent to the execution of the mortgage 
under foreclosure, it may be said generally that all such, 
parties are necessary to an action to foreclose, in order 
to extinguish their claims and the claims of all persons 
holding under them. It matters not whether the lien 
is created by the voluntary act of the owner of the 
equity, as in executing a mortgage, or by process and 
operation of law, as in docketing a judgment against 
him. The theory of the law is, that such an incum- 
brance is a pledge of the equity for the debt, and gives 
the lienor an equitable interest in the mortgaged prem- 
ises. As the owner of the equity may, by an absolute 
conveyance, transfer his entire interest, and thereby 
make his transferee a necessary party, as we have seen, 
so he can on the same principle pledge, by a mortgage, 
judgment or otherwise, a part or the whole of his interest 
in the premises, and thereby render the incumbrancer a 
necessary party in order to wipe out his interest. 
Though a lienor does not acquire the fee title to the equity, 
he acquires an interest in the premises which the statutes 
of the various states have long established, and which the 
courts have long recognized and sustained ; and which 
parties, dealing with the premises, cannot ignore, except 
at their own peril. It is to be observed here that the 
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interests in the mortgaged premises held by parties 
considered in this chapter are personal property, while 
the interests held by parties considered in the pre- 
ceding chapter were estates in real property. 

An action to foreclose will not be dismissed if subse- 
quent incumbrancers are not made parties ; it can be 
sustained without them, but their rights will not be 
concluded and their interests in the mortgaged prem- 
ises extinguished, unless they are brought into the 
action.' It has been held that an incumbrancer may 
even be dismissed from the action on motion of the 
plaintiff, unless he objects y and a subsequent incum- 
brancer may intervene and be made a defendant on his 
own application.^ 

g 61. SnbBeqaeiit mortgia^eeB, still owning their mort- 
gages, necessaxy parties. 

All authorities in all countries where mortgages are 
foreclosed by equitable actions are agreed that subse- 
quent and junior mortgagees are necessary parties to the 
foreclosure of a prior mortgage in order to extinguish 
and cut off their Uens.* The action can be sustained 

1 Dounelly v. RuBch, 15 Iowa, 99 (1863); Himestreet v. Wiu- 
nie, 10 id. 430 (18W), relied upon in Street v. Seal, 10 id. 68, 70 
(1864). 

^ Hiinestreet v. Winnie, supra. 

» Parott V. Hughes, 10 Iowa, 459 (I860). 

* Waller v, Harris, 7 Paige (N. ¥.), 167 (1838) ; Benedict v. 
Oilman, 4 id. 58 (1833) ; Vroom v. Ditmas, 4 id. 626 (1834) ; Tan- 
derkemp v. Sheltoii, 11 id. 28 (1844); Peabody v. Hoberts, 47 Barb. 

gJ.Y.) 91 (1866) ; Brainard v. Cooper, 10 N.Y. 366 (1852); Gage v. 
rewBter, 31 id. 218 (1865); Aniot v. Post, 6 Hill (N. Y.), 66 
(1843); Fraiiklyn v. Hayward, 61 How. (N. Y.) 43 (1881) ; Shores 
V. Scott River Co., 21 Cal. 135 (1862) ; Whitney v. Higgiiia, 10 id. 
647, 551 (1868) ; Montgomery v. Tutt, 11 id. 307, 314 (1858) ; Car- 
penter v. Brenfaam, 40id. 221 (1870); Smith v. Ohapman, 4 Conn. 
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■without them, but a defective title would be offered at 
the sale which no court would compel a bidder to ac- 
cept.' The rule haa long been bettled that in a bill to 
foreclose a mortgage, the rights of incumbrancers 
not made parties to the suit, are not barred or 

346(1822); Goodman v. White, 26 id. 320(1857); Broome v. Beers, 

6 id. 207 (1826) ; Swift v. Edaoii, 5 id. 534 (1825) ; Strang v. Allen, 
44 111.428(1867); Hodgeti v. Guttery, 58 id. 431 (J 871). See 
Shijin V, Shinn,91id. 477 (1879), where the action was upon a deed 
of trust in the nature of a mortgage. In Keiiyon v. tihreck, 52 
111. 382 (1869), subsequent incumbrancers were held not necessary 
parties to a proceeding for foreclosure by scire facias ; aiiCer, if the 
foreclosure is by an action in equity. Proctor v. Baker, 15 Ind. 178 
(1860) ; Miirdock v. Ford, 17 id. 52 (1861) ; Holmes v. Bybee. 34 id. 
262 (1870); Haseelman v. McKernan, 50 id. 441 (1875); McKenian 
V. Neflf, 43 id. 503 (1873); Hosford v. Johnson, 74 Id. 479, 481 (1881); 
CatterHti v. Armstrong, 79 id. 514 (1881). See also, in point, 
Pattison v. Shaw, 6 id. 377 (1855) ; Mack v. Graver, 12 id. 254 
(1869), holding junior incumbrancers proper, but not necessary, 
parties. Meredith v. Lackay, 14 id. 529 (1860) ; S. C, 16 id. 1 ; 
Anson v. Atison, 20 Iowa, 58 (18B5) ; Knowles v. Eablin, lb. 103 ; 
John^wn v. Harmon, 19 id. 66 (1865); Walker v. Schreiber, 47 
id. 629 (1877) ; Newcomb v. Dewey, 27 id. 381 (1869) ; Macey v. 
Fenwiek, 4 B. M. (Ey.) 309 (1843) ; Rogers v. Holyoke, 14 Minn. 
220 (1869); Mills v. Traylor, 30 Texas, 7 (1867); Hinson v. 
Adrian, 86 N. U. 61 (1882) ; Farwell v. Miirpby, 2 Wis. 533 
(1853); Murphy V. Farwell, 9 id. 102 (1859); Deuster v. Mc- 
Camiia, 14 id. 307 (1881); Moore v. Cord, 14 id. 213 (1861); 
Weed V. Beebe, 21 Vt. 495 (1849) ; Brown v. Nevitt, 5 C. (Misa ) 
801(1854); Jones, § 1425; Thomas, p. 244. For the English 
authorities, see Fisher, §318; Adams v. Paynter, 1 Coll. 530 
(1844); Tylee v. Webb, 8 Beav. 552 (1843); Johnson v. Holds- 
worth, 1 Sim. N. S. 106 (1850) ; Burgess v. Sturges, 14 Beav. 440 
(1851) ; Delabere v. Norwood, S Sw. 144 (1818) ; Payne v. Comp- 
ton, 2 Y. & C 457 (1837). See the following section and notes ; 
also the cases cited in the remaining notes to this section. In 
Rowan v. Mercer, 10 Humph. (Tenn.) 359 (1849), subsequent 
mortgagees were held proper, but not necessary, parties; the 
decree and sale were held conclusive without them. 

' HesB V. Feldkarap, 2 Disney (Ohio), 332 (1858) ; Cullum v. 
Batre, 2 Ala, 415 (1841), correcting Judson v. Emanuel, 1 Ala. 
598 (1840). See Russell v. Mullauphy, 4 Mo. Rep. S19 (1836) ; 
Valentine v. Havener, 20 id. 133 (1854) ; Hayward v. Steams, 
39 Cal. 58 (1870). Hee the caeea supra. 
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affected by the decree.' If the foreclosure ia con- 
ducted by advertisement, the same rule prevails.' If 
the subsequent mortgagee is a trustee for numerous 
bondholders, it is sufficient to make him a defendant in 
hia representative capacity, without bringing the bond- 
holders into the action; a bondholder may interplead, 
however, pro iiUeresse sua.' The successor of a trustee ia 
also a necessary defendant if he has accepted the trust.* 

If a junior mortgagee is omitted as a party, his remedy ■ 
is to redeem from the sale under foreclosure ;* and this 
right must be exercised in most states within ten years 
from the time when the mortgage debt becomes due.' 
In his redemption an accounting of rents and profits 
can be compelled,^ and the junior mortgagee will be 

' McCall V. Yard, 1 Stockt. Ch. (9 N. J. Eq.) 358 <1853) ; S. 
C, 3 id. 58 (1855). Hee also Willink v. MorriB Canal & Banking 
C..., 3 Green Ch. (N. J.) 377 (1&43) ; Gould v. Wheeler, 28 N. J. 
Eq. 541 (1877). 

2 Windlow V. Mt^Uall, 32 Barb. (N. Y.) 241 (1860). 

a McElrath v. Pittsburgh & S. R. Co., 68 Peim. 37(1871); 
Supervisors of Iowa Comity v. Mineral Point R. R., 24 Wis. 63 
(1869). 

* Delaplaine v. Lewis, 19 Wis. 476 (1865). 

6 Wiley V. Ewing, 47 Ala. 418 (1872); Carpentierv. Brenham, 
«Cal. 221 (1870); Newcoinb v. Dewey, 27 Iowa, 381 (1869); 
Gower V. Winchester, 33 id. 303 (1871) ; Hodgen v. Glittery, 58 
III. 431 (1871); Clary v. Marshall, 5 B. Mon. (Ky.) 274 (1845); 
Cooper V. Martin, 1 Dana (Ky.), 25 (18:^3); Roney v. Bell, 9 
Dana (Ky.), 4 (1839) ; Bank of U. 8. v. Carroll, 4 B. Mon. (Ky.) 
60 {I64it)\ Baker v. Pierson, 6 Mich. 522 (1859); Avery v. Ryer- 
8on, 34 id. 362 (1876) ; Renaud v. Brown, 7 Neb. 449 (1878). See 
the cases supra. 

• Gage V. Brewster, 31 N. Y. 218 (1865); Peabody v. Roberts, 
47 Barb. (N. Y.) 91 (1866) ; County of Floyd v. Cheney, 57 Iowa, 
160, 163 (1881) ; Gower v. Winchester, 33 id. 303 (1871) ; Craw- 
ford V. Taylor, 42 id. 260 (1875). In Illinois the time is only 
seven years; Ewing v. Ainsworth, 53 III. 464 (1870). 

^ Ten Eyck v. Casad, 15 Iowa, 524 (1864) ; Gage v. Brewster, 
31 N. Y. 218 (1865). See the next note. 
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obliged to pay only the mortgage debt, principal and 
interest, without the costs of the previous foreclosure.^ 
Though the property may have been sold under fore- 
closure for less than the mortgage, the party redeeming 
will nevertheless be obliged to pay the amount Hue on 
the mortgage with interest; if the property sold for 
more than the amount of the mortgage, its selling price 
becomes the amount to be paid to redeem." After a 
mortgage has been paid, an action to redeem cannot be 
maintained upon it.^ It has been held in some cases 
that a junior mortgagee, who was omitted as a defendant 
in an action to foreclose a senior mortgage, may main- 
tain an action for the foreclosure of his own mortgage, 
instead of redeeming from the sale under the senior 
mortgage, and becoming thereby the equitable assignee 
of the senior mortgage.* "There seems to be no im- 

1 Gapev. Brewster, supra; opinions per Dbmo, Ch. J., Ihora.- 
HAM and Mullen, JJ. Mullen, J., in his opinion, makes a care- 
ful analysis and review of Chanckllor Walworth's opinion in 
Vaiiderkamp v. iSlielt.on, J 1 Paipe <N. Y.), 28 (1844), approving it 
in all respects. See Brainerd v. Cooper, lU N. Y. S56 (1852) ; 
Vroom V. Ditmas, 4 Paige (N. Y.), 526 (1834) ; Benedict v. Gil- 
man, 4 id. 58 (1833), reviewed and commented on in the same 
opinion. See also Belden v. Slade, 26 Hun (N. Y.), 635 (1882). 

* Johnson v. Harmon, 19 Iowa, 56 (1865), per Wright, Ch. J., 
writing an exhaustive opinion. American Buttonhole Co. v. 
Bnrliiigton M. L. Association, 61 Iowa, 464 (lt>83). 

3 McHeury v. Cooper, 27 Iowa, i:t7, 141 (1809). 

* Peabody v. Roberts, 47 Barb. (N. Y.) 91 (1866). In Walsh 
V. Rutgers Fire Ins. Co., 13 Abb. (N. Y.) 33 (1862), such a fore- 
closure was held necessarv. McKem.in v. Neff, 43 Ind. 503 
(1873); Coleman v. Witherspoon, 76 id. 285 (1881); Chilver v. 
Weston, 27 N. J. Eq. 435 (1876); At water v. West, 28 id, 
361 (1877), an important case ; Besser v. Hawthorn, 3 Oreg 129 
(1869); lb. 512; Stewart v. Johnson, 30 Ohio St. 24 (1876); 
Murphy v. Farwell, 9 Wis. 102 (1859). In Bache v. Purcell, 6 
Hun (N. Y.), 518 (1876), a jimior mortgagee was allowed to fore- 
close, even though he had been made a party defendant to a 
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propriety under the authorities in concluding the plain- 
tiff may maintain the present action ns only for the 
foreclosure of his mortgage, notwithstanding the fore- 
closure and sale previously had under the senior mortgage. 
This conclusion is of very great practical importance 
in cases like the one now before the court, because it is, 
to say the least, exceedingly doubtful whether the action 
to redeem can be brought after the expiration of ten 
years from the time the mortgage debt became due, or 
the last payment was made upon it. * * * If 
an action to redeem in a case like the present one is the 
only action which the incumbrancer can maintain, and 
that must he commenced within ten years after the 
right has accrued, a legal anomaly after that wilt be 
presented of a party having a demand presumed by law 
to he unpaid, without any legal or equitable means of 
applying towards its payment the security created ex- 
pressly for that purpose." ' A junior mortgagee or in- 
cumbrancer, who is omitted in the foreclosure of a prior 
mortgage, may be cut off by a strict foreclosure " con- 
ducted by the purchaser at the foreclosure sale, who by 
his purchase of the premises becomes the equitable 
assignee of the prior mortgage.' 

A junior mortgagee, who owns a prior mortgage, 

foreclosure by a senior mortgagee. But see Fliess v. Buckley, 
90 N. Y. 286 (1882), holding that a junior mortgafjee cannot 
maintain a foreclosure to reach surplus moneys arising on the 
foreclosure of a senior moHsage. 

>■ Peabody V. Roberts, 47 Barb. (N.Y.) 91, 102 (1866), per DiN- 
iBLs, J., whose opinion seems to be at variance with Gage v. 
Brewster, 31 N. T. 218 (1865). 

^ Franklyn v. Hayward, 61 How. (N. Y.) 43 (1881) ; Brainard 
V. Cooper, 10 N. Y. 359 (1852). 

3 Gage V. Brewster, 31 N. Y. 218 (1865) ; Brainard v. Cooper, 
10 id. 856 (1852). 
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must set forth, in his complaint to foreclose the prior 
mortgage, his claim upon the junior mortgage, or it will 
be cut off by the action ; he cannot compel the 
premises to be sold subject to his junior mortgage. 
" The practice of the court requires that the complain- 
ant in hiK bill should set out all his claims upon the 
mortgaged property, and have the same in that suit 
duly litigated and disposed of by the decree, and that, 
if he omits to set out any incumbrance which he holds 
upon the premises junior to the mortgage described in 
the bill, such junior incumbrance will be cut off by a 
sale on a decree foreclosing the first mortgage, and 
making no allusion to any further incumbrance." ' A.8 
a general rule a foreclosure bars the claims of all per- 
sons having Hens subsequent to the mortgage foreclosed, 
who are parties to the suit. The plaintiff is a party, 
and if he fails to set up his claim on the junior 
mortgage, the neglect is his own, and cannot be remedied 
by undertaking to impose a condition on the judgment 
of foreclosure and sale for which the judgment itself 
gives no warrant. If the subsequent mortgagee has re- 
leased the mortgaged premises from the lien of his 
mortgage, he is no longer a necessary defendant. 

§ 62. Sabseqaent jn^ment creditors, still owning jodg- 
ments, necQBsary. 

A person who obtains and dockets a judgment against 
the owner of an equity of redemption in mortgaged 

' Homceopatliic Medical Life Ins. Co. v. Sixbury, 17 Hun (N. 
Y.), 428 (1879), per Talcott, P. J.; Tower v. White, 10 Paige 
(N. Y.), S95 (1843) ; Roosevelt v. EIHthrop, 10 id. 415 ; "Wheeler 
V. Van Kiiran, 1 Barb. Ch. (N. Y.) 490 (1846) ; Walsh v. Rutgers 
Fire Ins. Co., 13 Abb. (N. Y.) 33 (1861). 
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premises is a necessary defendant to a foreclosure of 
the mortgage commenced after the docketing of the 
judgment;' a judgment creditor cannot be joined by 
the mortgagee as a co-plaintifF.^ In some states judg- 
ment creditors are held only proper and not indispensa- 
ble parties; but the courts which hold this are agreed 
that a judgment creditor's rights are not affected, unless 
he is brought into the action, and that his omission 
produces an imperfect title.* In Maryland it seems to 
be the rultf to make prior as well as subsequent incum- 
brancers parties to a foreclosure.* The above general 
rule applies if the foreclosure is conducted by advertise- 
ment under the statute ; all judgment creditors must 
be served with the notice," and if a judgment is per- 

1 Haines V. Beach, 3 Joliija. Vh. (N. Y.) 466 (ISIS) ; SLaw v. 
McNiah, 1 Barb. Ch. (N. Y.) 328 (184«) ; Benedict v. Oilman, 4 
Paiffe (N. Y.), 68 (ISaS) ; Vrooni v. Ditmaa, lb. 581 ; People's 
Bank v. Hatinlton Mariuf. Co., lU id. 4S1 (1843) ; Niagara Bank 
V. Roosevelt, 9 Cow. (N. Y.) 40S (1827) ; Aniot v. Post, 6 Hill 
(N. Y.), 65 (1843) ; Winebrener v. Johnson, 7 Abb. N. S. (N. Y.) 
202(1S69); Brainard v. Oouper, ION. Y. 356 (1852); Morris v. 
Wheeler, 45 id. 708 (1871) ; Vii-din v Slocum, 71 id. 345 (1877) ; 
Hubbell V. Sibley, 5 Lans. (N. Y.) 56 (1871) ; Alenatider v. Green- 
wood, 24Cal. 505 (18tJ4); Ritch v. Eichelberger, 13 F!a. 169 
(1870) ; Strang v. Alien, 44 III. 428 (1867) ; Kelgour v. Wood, 64 
id. 345 (1872) ; Wylie v. McMakin, 2 Md. Ch. Dec. 413 (1848) ; 
Tucker v. Belt, 3 id. 13 (1850); Hinson v. Adrian, 86 N. C. 61 
(1882). See the preceding section and notes. 

! Felder v. Murphy, 2 Rich. Eq. (ii. C.) 58 (1845). 

^ Person v. Merriuk, 5 Wis. 231 (1850). In Leonard v. Groome, 
47*Md. 499 (1^77), the judgment ci-editor was held not indiapen- 
eable on the ground that he was presumed to ktiow of the senior 
mortgage, and therefore to be able to protect his own interests. 
See Harris v. Hooper, 50 id. 537 (1878) ; see also Gaines v. 
Walker, 18 Ind. 361 (1861), holding a judgment creditor only a 

? roper party. See the preceding section and the note on the 
ndiana decisions. 

* Heoisler v. Nickum, 38 Md. 270 (1873) ; Tome v. Mer. Mec. 
B. & L. Co., 34 id. 12 (1S70) ; Md. Code, vol. 2, art. 4, §§ 782-792. 
» Root V. Wheeler, 12 Abb. (N. Y.) 294 (1861). 
10 
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fected against the owner of the equity at auy time after 
the first publication of the notice and hefore the day of 
sale, the judgment creditor becomes a necessary party 
and must be served with the notice. This ruling is 
based on the language of the statute.' 

In a recent foreclosure certain judgment creditors 
were not originally made parties; but after the entry 
of judgment they appeared by attorneys, on whose stip- 
ulation it was ordered that all papers and proceedings 
be amended mmc pro tunc, by inserting theif names in 
the decree, and that they be bound in all respects by the 
action. The bidder at the sale refused to complete 
his purchase on the ground that there was a defect of 
parties in the omission of the judgment creditors ; the 
court determined that it was incumbent upon the plain- 
tiff to establish unequivocally the authority of the 
attorneys to enter into the Btipulation, and that without 
such authority the judgment creditors were not bound, 
and the bidder could not be compelled to take the title.' 
The omission of a judgment creditor, who holds a judg- 
ment against the owner of a life estate In mortgaged 
premises, will produce such a defect of title as to release 
a bidder from his bid at the foreclosure sale.' 

If a judgment is docketed against a person who sub- 
sequently purchases real estate and executes a purchase- 
money mortgage thereon, the judgment becomes an 
incumbrance on the equity of redemption subsequent 

1 GroiTv. Morehouse, 51 N. Y. 50B (1873). 

= Lyon V. Lyon, 67 N. Y. 250, 253 (1876), per Miller, J. See 
also Waldo v. Williams, 2 Scam. (111.) 471 (1840), whei-e the omis- 
aion was corrected by an (dim writ. 

3 Verdin v. mociim, 71 N. Y. 345 (1877), reversinff Hiiu, 150 
(lB7t)). 
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in its Hen to the purchase-money mortgage, and tlie 
judgment creditor is a necessary defendant to n fore- 
closureof the mortgage.' Likewise a judgment against a 
person who in any way becomes the owner of the equity 
of redemption in mortgaged premises becomes a lien 
upon the premises, and the judgment creditor is a neces- 
sary party in an action to foreclose the mortgage. A 
judgment is a lien from the time it is docketed,' but if 
the proceedings to recover the judgment have not been 
completed, the judgment is not a lien and the judgment 
creditor is not a necessary defendant. Thus a party who 
had recovered an award against a mortgagor, but had 
not yet reduced it to a judgment, has been held not a 
necessary party, for the reason that he had no lien on 
the land;' and where creditors had perfected their 
judgments against a mortgagor a few days after he had 
made a general assignment, they were held unnecessary 
parties, and though they were made parties to the action, 
they were not allowed to interpose a defense, as the 
assignee was the only necessary defendant.* A creditor 
at large has no status in court, and is not a necessary 
nor a proper party ; he will not even be allowed to inter- 
vene on his own application.* What is said here refers 
to money judgments ; hut the same rules apply to equit- 
able decrees and orders aflfecting mortgaged premises, 
which are entered in a "judgment book," and also 

1 Winebreiirier V. Johnson, 7 Abb. N. «. (N. Y.) 202 (1609); 
De 8aii33nre v. Boilmami, 7 Ricli. (S. U.) 'Aid, 339 (1875). 

" New York Code, §§ 12511, 1251 ; Allen v. Case, 13 Wis. 021 
<1861). 

3 Jones V. Winana, 20 N. J. Eq 96 (1*^09). 

* Hpring V. Short, 90 N. Y. B38. 545 (1882). 

5 People V. Erie Railway Co., 5fl How. (N. Y.) 122 (1878); 
Gardner v. Lansing. 28 Hun (N. Y.),. 413 (1883). 
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to the persons benefited or bound by such decrees and 
orders.' A judgment creditor who has levied an execu- 
tion remains a necessary party until the sheriflPs certifi- 
cate of sale is issued to the purchaser, and his judgment 
has been satisfied in full,'^ An attaching creditor is 
also a necessary party ,^ but a judgment creditor whose 
judgment is docketed pending the foreclosure, is not a 
necessary defendant ; he may, however, intervene by 
petition, or redeem before the sale/ If a subsequent 
judgment creditor is omitted as a party defendant, any 
defendant who has a real interest in the premises may 
object by demurrer, if the defect appears on the face of 
the complaint, or by answer if it does not so appear, 
and compel the omitted party to be brought into court.' 
This rule is consistent with equity practice and princi- 
ples, and is believed to have its foundation in the fact 
that if a judgment creditor were omitted, the title 
offered at the sale would be defective, and no bidder 
would offer as much as for a perfect title, thereby caus- 
ing a loss to parties having an interest in or a lien upon 
the equity of redemption. 

I New York Code, § 1236. 

^ Hee § 37, ante. In point. Billiard v. Leach, 27 Vt. 491 
(1854). In Woods v. Love, 27 Mkh. 308 (1854), the purchaser at 
an execution sale, to whom a Hhei-ifF's certificate had been issued 
and registered, was held an UTiiiecessary party ; but see g 37, 

3 Lyon V. Kaiidford, 5 Uonn. 547 (1825); Bramhall v. Flood, 
41 id. 68 (1874) ; Campion v. Kille, 1 McCarter (14 N. J. Eq.). 
229 (1862); 2 i(i. 476; Chandler v. Dyer, 37 Vt. :^5 (18fi4), 
ovemilin;; Nichols v. Holgate, 2 Aik. (Vt.) 138 (1826), and the 
dieturu in Downer v. Fox, 20 Vt. 3!S8 (1848). Hee also the statute 
of 1864. 

* People'8 Bank v, Hamilton Maniif. Co., 10 Paifte {N. Y.), 
482 (1843). See g 68, pin^t, on incnmbrancers pendenU- lile. 

s Leveridge v. Marsh, 30 N. J. Eq. 59 (1878); Ballard v. 
Anderson, 18 Tex. 377 (1857). See g 38, an/e, last paragraph. 
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Whenever a judgment creditor is omitted as a defend- 
ant and the mortgaged premises are sold under a decree 
of foreclosure, his only remedy is to redeem.' Under 
the early New York decisions, a judgment creditor was 
required to issue & fieri facias, or execution, against the 
equity of redemption in order to obtain a sheriff's cer- 
tificate of sale and deed, therehy making his judgment 
a specific instead of a general lien, before he could 
redeem;- but it is now well settled that a judgment 
creditor, omitted as aparty to the foreclosure, may redeem 
directly with his judgment as a general lien, instead of 
making it a specific lien by execution and a sheriff's 
sale. Thus certain judgment creditors who had been 
omitted as parties to a foreclosure issued an execution, 

> Brainard v. Cooper, 10 N. Y. 350 (1852) ; Gage v. Brewster, 
31 id. 218 (1865) ; "Wiuebrener v. Johnson, 7 Abb. N. 8. (N. Y.) 
202 (1869); Belrten v. Slade, 26 Hun (N. Y.), 63« (1882); New- 
comb V. Dewey, 27 Iowa, 381 (1869) ; American Buttonhole Co. 
T. Burlington M. L. Asso., 61 id, 464 (1883), relying upon Anson 
V. Anson, 20 id. 55 (1865) ; Jones v. Harat^ck, 42 id. 147 (1875). 
See also Rice v. Kelso, 57 id. 115, 118 (1881) ; Wright v. Howell, 
85 id. 288, 292 (1872) ; Stuart, v. Scott, 22 Kan. 585 (1880) ; Maiv 
tin T. Fridley, 23 Minn. 13 (1S76); Pratt v. Frear, 13 Wis. 462 
(1861). As to what amount must be paid to redeem, see Iowa 
Co. V. Beeson, 55 Iowa, 262 (1880). See also the preceding section. 
In New York and most other states the redemption must be within 
ten years See the cases cited in the first, note to this section. 
But in Illinois the redemption must be within seven years ; Ewing 
T. Ainsworth, 53 111. 464 (187U). See Miller v. Finn, 1 Neb. 254 
(1870), holding that redemption will not be aJJDwed if the pur- 
chaser under the foreclosure offers to pay the claim of the omitted 
incumbrancer. 

« Amot V. Post, 6 Hill (N. Y.), 66 (1843) ; Niagara Bank v. 
Roosevelt, 9 Cow. (N. Y.) 413 (1B27) ; Wiuebrener v. Johnson, 
supia; Brainard v Cooper, 10 N. Y. 362 (1852). Thus, in Amot 
T. Post, supra, Brohhon, J., held that an omitted judgment 
creditor's right to sell after the foreclosure is just as perfect as it 
is before, and a sale is the only mode in which he can assign 
his legal rights. Without a sale he has nothing but a lien, but 
by a sale the purchaser acquires a real luterest iu the land. 
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and in time obtained a sheriff's deed ; they then brought 
an action to redeem, and it was held that the judgment 
creditors, not having been made parties to the action by 
which the mortgages were foreclosed, were not bound 
by the decree, and that the foreclosure as to them was 
utterly void. The judgment creditors would, there- 
fore, have a right to redeem the premises from the 
purchaser at the sale under the judgment of foreclosure, 
even though they had not made their liens specific by 
an execution and pale upon their judgments. And the 
foreclosure being, under the decisions of the Court of 
Appeals, utterly void as to said judgment creditors, it 
necessarily follows that they had a right to issue execu- 
tion and sell the premises under it in the same manner 
as if the mortgage had not been forecloBed ; and it 
further follows that the purchaser at said sale upon 
receiving his deed from the sheriff acquired a good title 
to the extent of the right, title and interest of the 
judgment debtor in said premises at the time of the 
docketing of the judgment-s against him, or which 
he at any time thereafter acquired in the premises.^ 
At present a judgment creditor has the alternative 
practice of redeeming directly under his general lien, or 

» Witiebrener v. Johii(H.n, 7 Abb. N. S. (N. Y.) 208 (1869), per 
Frbkdman, J., citing and relying upon Brainard v. Cooper, 10 
N. Y. 356 (1852); Haines v. Beach. 3 Johns. Ch. (N. Y.) 460 
(1818). Braiiiard v. Cooper waa before the New York Court of 
Appeals three times for argument, and now stands as the leading 
case upon the rights of judgment creditors who are omitted as 
parties to a foreclosure. The question as to whether a naked or 
a general judgment lien is a sufficient title to maintain an action 
for redemption is considered atlength, and after an exhaustive re- 
view of the English and American cases, Gardner, J,, writii^ 
the opinion, concludes that such a general judgment lien is a aui- 
ficient title without execution and a sheriff a deed to make it 
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of issuing an execution and redeeming under the specific 
lien of a sheriflf's deed. A purchaser at a foreclosure 
sale, in his relation to a judgment creditor, is deemed 
merely an equitable assignee of the mortgage.' A re- 
deeming creditor is now obliged to pay only the mort- 
gage debt, principal and interest, -without the costs of 
the foreclosure ; but the purchaser at the foreclosure sale 
and his grantees are entitled to an accounting of rents, 
taxes and disbursements for improvements.' 

g 63. Mechanic'B lien, owner o( necessaiy. 

All persons holding mechanics' liens, which, as incum- 
brances upon the mortgaged premises, are subsequent 
to the mortgage, are necessary parties to an action to 
foreclose.* It may not always be easy to determine 
whether a mechanic's lien, as a lien upon the premises, 
is subsequent to the mortgage, but questions affecting 
that subject cannot be discussed here ; for the purposes 
of this work it Is assumed that the mechanic's lien is 
subsequent. A mechanic's lien is a special statutory 
charge upon real estate, peculiar to American law ; the 
English law knows no such lien.* As the various states 
have regulations of their own, and the statute laws of 
New York concerning mechanics' liens are so confused 
and inharmonious for different parts of the state, it is 

^ Brainard v. Cooper, supra; Arnot v. Poet, 6 Hill (N. Y.), 
67 (1843). 

' Br^nard v. Cooper, supra; Gage v. Brewster, 31 N. Y. 218 
(1865) ; Winebrenerv. Johnson, 7 Abb. N. S. (N. Y.) 411 (1869). 

» Emi^ant Industrial S. Bank v. Goldman, 76 N. Y. 127, I2& 
(1878) ; Payne v. Wilson, 74 id. 348 (1878); Joues v. Harstock, 
42 Iowa, 147 (1875) ; Johea, § 479 o. 

* Kneeland on Mechanics' Liens, pp. 8-13. 
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impossible to state any very general rules affecting 
them, except that a notice of the lien is uniformly 
required to be filed in the office of the clerk of the 
county where the premises are situated, and tbat a 
mortgagee foreclosing is bound to take notice of no liens 
except those which are filed subsequent to the execution 
of his mortgage and prior to the commencement of the 
action and the filing of the lis pendens. The rules of 
law and practice which have been stated as applying to 
subsequent mortgagees and judgment creditors, it is 
believed, apply with equal force to the owners of 
mechanics' liens. 

g 64. SnbsAqaent mortgagee, judgment creditor or other 
lienor, an assignor no longer holding the incnm- 
brance, and intermediate assignors, not necessary. 

No principle of law or practice is more familiar than 
that only those parties who are interested in the sub- 
ject-matter of an action should be brought before the 
court. It is almost axiomatic that a subsequent lienor, 
who has pailed absolutely with his lien, can have no 
interest in an action to foreclose a prior mortgage. 
There are almost no cases which pointedly support this 
proposition ; but it is beyond dispute, as reasoned from 
analogous' cases, that the proposition is true. Chan- 

> Whitney v. McKinner, 7 Johns. Ch. (N. Y.) 144 (1823); 
Ohriatie v. Herrick, 1 Barb. Ch. (N. Y.) 255 (1845) ; Ward v. 
Van Bokkelen, 2 Paige (N. Y.), 289 (18:-{0) ; Andrews y. Gilles- 
pie, 47 N. Y. 487 (1R72). These cases are quoted fvom in §§ 75, 
7(1 and 77, poU. They uniformly hold that, a mortgagee who 
has made an absolute and i in conditional aaaigiiment of hiamort- 
sa^eis Tiot a necessary party to an action brought to foreclose 
the same mortgage. If such a mortgag'ee and ajisiguor is not a 
necessary party, it must certainly follow that a subsequent niort- 
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cellor Kent has held it as a general principle " that a 
person who has no interest in the suit and is a mere 
witness, against whom there could be no relief, ought 
not to be a party;"' and further, where an assignment 
is absolute and " the mortgagee parts with all his inter- 
est in the mortgage, and there is nothing special and 
peculiar in the case, that there is no necessity to make 
the mortgagee a party to a bill to foreclose." More- 
over, if the assignment were absolute and uncondi- 
tional on its face, while the mortgagee retained some 
equitable interest in the mortgage, it would be unjust 
and contrary to first principles to hold a prior mort- 
gagee foreclosing responsible for not taking notice 
of equities existing between a subsequent mortgagee and 
his assignee when he had no knowledge of the same. 
If, however, knowledge of such equities were brought 
to the mortgagee foreclosing, it would be dangerous for 
him to omit either the assignor or the assignee of the 
subsequent mortgage. If a junior mortgagee has been 
pajd in full, he is, of course, no longer a necessary or 
proper defendant.^ All that has been said in this section 
with reference to subsequent mortgagees and their 
assignees applies with equal force to subsequent holders 
of judgments, mechanics' and other liens, and their 
assignees.^ 

gagee, who has parte<l with his entire interest in the mortgage, 
IB not a necessaTy partyto an action brought to foreclose a prior 
mortgage. Most in point, see Wiiislow v, McCall, 32 Barb. (N. 
Y.) 241 (18(10), relying upon Wetmorelv. Roberta, 10 How. (N. 
Y ) 61 (1855). 

» Whitney v. McKiiiney, 7 Johns. Ch. (N. Y.) 147 (1823). 

' Jones, S 1430; McHeury v. Cooper, 27 Iowa. 137 (1869). 

" In McKee v. Murphy, 94 Wupr. Ct. (N. Y.) 2«1 (187-2), though 
a judgment creditor had assigned his judgment with a power of 
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The principles of law stated in this and the immedi- 
ately succeeding sections are so axiomatic to the prac- 
ticing attorney, and are so little discussed by writers on 
the subject of this work, that it may seem useless to 
mention them here ; but the headings of these sections 
seemed necessary to the author, in order to sustain and 
preserve the logical analysis and arrangement of the 
subject. A slight examination will show that the anal- 
ysis of this chapter follows in many respects that of 
the first chapter of this part of the work. The object 
of this is to embrace every possible and conceivable 
case of an incumbrance that could arise, whether the 
courts have rendered decisions upon it or not. 

§ 65. Subsequent mortgagees or other lienors, still Elding 
any kind of an equitable or contingent interest in 
the lien, or being part or joint owners, generally 
necessary. 

Whenever a person holding a subsequent mortgage, 
judgment or other lien on mortgaged premises assigns 
his lien conditionally, as a collateral security or other- 
wise, so that he retains an equitable interest in it, he is 
a necessary party to an action to foreclose a prior 
mortgage.^ The assignee of the subsequent mortgage 
lien is also a necessary party. It is believed, however, 

' attorney, he was held a necessary defendant, the power of attor- 
ney not operating as au absolute asaignmeiit. 

' ill Blair & Co. v. Marsh, 6 Iowa, 144 (1859), the assignor and 
the assignee of a " title bond " were both made parties to the 
foreclosure of a prior existing mortgage, the title bond having 
been afisigned merely as a collateral security, A jnnior mort- 
gagee, who has assigned his mortgage as a collateral seciuity, 
may redeem from a senior mortgagee foreclosing ; Manning v. 
Markel, 19 Iowa, 103 (1865). 
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that this proposition should be qualified to the effect 
that the plaintiff to the foreclosure must have notice 
from the record or otherwise of the character and con- 
ditions of the assignment. The reason for this rule 
evidently is, that all outstanding interests in the equity 
of redemption by lien or otherwise must be reached and 
covered by the action. The law sustaining the propo- 
sition of this section is analogous in principle to that 
which requires a mortgagor who has apparently parted 
with his equity of redemption, but still holds an equi- 
table interest in it, to be made a defendant to a fore- 
closure.' 

There is another line of cases^ which, by analogy, 
support the proposition of this section. They uniformly 
hold, where a mortgage is assigned as a collateral se- 
curity, and an action to foreclose is commenced by the 
assignee or the assignor, the other refusing to become a 
co-plaintiff, that he can and must be made a party de- 
fendant to the action, for the reason that otherwise a 
perfect decree could not be " made which would protect 
the mortgagor and the purchaser of the mortgaged 
premises from any future claims which the assignor 
might make."^ If this law is good for a prior mortgage 
under foreclosure, why is it not equally good for a sub- 
sequent mortgage, under precisely the same circum- 
stances ? The only difference is, that in the foreclosure 

> See § 37, ani-^. 

2 alee V. Manhattan Company, 1 Paige (N. Y.), 48 (18S») ; 
Christie v. Hemck, 1 Barb. Ch. (N. Y.) 254 (1&45) ; Kittle v. 
Van Dyck, 1 Sandf. Ch. (N. Y.) 76 (1843) ; Andrews v. Gilleapie, 
47 N. Y. 487 (1872) ; Bloomer v. Sturges, 58 id. 168, 177 (1874). 
See g§ 78 and 79, post, and the notes and cases cited. 

» Christie V. Hemck, 1 Barb. Ch. (N. Y.) 254, 259 (1845), per 

CHAMCrLLOR WaLWORTH, 
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of the prior mortgage, the mortgagee and the assignee 
are cognizant of the equities between them, while in 
the latter case the plaintiff may have no knowledge of 
the equities existing between the eabsequent mortgagee 
and hiH aissignee. 

§ 66. ABsignee of sabseqaent mortage, judgment or otlier 
lien, necessary. 

A party who acquires unconditionally, by assignment 
or otherwise, the whole of a junior mortgage, judgment 
or other lien upon mortgaged premises, becomes at once 
the party in interest in place of the lienor, and is conse- 
quently a necessary defendant in an action to foreclose 
a prior mortgage.^ This proposition, like those stated 
in the two preceding sections, is deduced from general 
principles of law quite as much as it is induced as a 
conclusion from adjudged cases. Chancellor Walworth, 
however, has held in an action to foreclose a mortgage 
that " it is now well settled, at least in this state, that 
after an absolute assignment of a chose in action the 
assignee, at law as well as in equity, is considered the 
real party to the suit. A decree in equity between 
the defendant and the assignee would now have the 
same effect in a court of law as if the assignor was a 
party to such decree."^ " This court does not look at 

1 III point., Wii.Blow V. McCall, 32 Barb. (N". Y.) 241 (1860), 
relying upon Wetmore v. Roberta, 10 How. (N. Y.) 51 (1855), 
which holds further that the aasignee may redeem, the same aa 
the original lienor, if he ia omitted aa a defendant. In point, 
Agustiiie V. Doud, 1 III. App. 588 (1877). See also White v. Bart- 
lett, 14 Neb. 320 (1883), where the assignment was not recorded 
and the plaJntiff had no knowledge of it ; the action was held to 
cut olf the subsequent mortgage, although the assignee wba not 
made a defendant. 

2 Ward V. Van Bokkelen, 2 Paige (N. Y.), 289, 295 (1830). A 
note to this decision by Mr, Paige, the reporter, gives au exhaust- 
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the nominal parties to a contract. They look at the real 
parties to it at the time the suit is commenced — the 
parties in actual interest — and recognize their rights in 
the same manner as if the contract was executed by or 
to them. Thus the assignee of a cfiose in action is 
recognized as the real party, and this court, rejecting 
all legal fictions, treats him as such, and insists that 
the suit shall be brought in his name.'" The law sup- 
porting the proposition stated in this section is anal- 
ogous to that which makes the purchaser and owner of 
the equity of redemption by grant from a mortgagor a 
necessary party to a foreclosure;* the only difference 
being that in the latter case the defendant holds the fee 
title, while in the former he lield only a lien on the fee. 

g 67. Afisigiiee of BubBequent mortgage or lien pendente 
lite not necessary. 

A person who during the pendency of an action to 
foreclose a mortgage purchases a mortgage, judgment or 
other .incumbrance upon the mortgaged premises, which 
is subsequent in its lien to the mortgage under fore- . 
closure, is not a necessary party to the action, and the 
plaintiff will not be obliged to bring such a purchaser be- 
fore the court;* the purchaser may, however, as he suc- 

ivQ discussion or the question of the assieiimerit of choses in 
action, citing many cases in chroiioloyical order from English and 
American reports, showinj^ that iu the early part of this century 
the assignor still remained a necessary party, white the assignee 
was hardly deemed proper. 

' Western Reserve Bank v. Potter, Clarke Ch. (N. Y.) 437 
(1841), per Vice-Uhancellor Whittlesey. 

2 yee g 38, ante. 

« In point, Case v. Bartholow, 21 Kan. 300(1878), where a sub- 
sequent mortgage was purchased pending the foreclosure of a 
prior mortgage. 
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ceeds to all the rights of the subsequent lienor, appear 
and defend in the name of the party from who-n he ac- 
quires his lien, or be substituted on application in his 
place.' The statutory enactments of the Code, which 
were discussed in the preceding chapter as applying to 
the equity of redemption, apply with equal force to liens 
upon that equity.^ To sustain the proposition stated in this 
section, resort must be had to the principle of analogy, 
as there are no reported cases bearing directly upon the 
point. As hiis been shown, the purchaser of the equity 
of redemption in mortgaged premises, during the 
pendency of an action to foreclose, is not a necessary 
defendant;^ no reason presenta itself why the purchaser 
of a lien oil the same equity of redemption under similar 
circumstances should be made adefendant. It is assumed, 
of course, that the assignor of the ^purchaser pendmte lite 
is a party defendant to the action ; a purchaser pendente 
lite, if his assignor is not a party to the action, is no 
more bound by the decree of foreclosure than would be 
the assignor himself. The assignee of a mortgage is 
an incumbrancer within ^ 1671 of the New York Code 
of Civil Procedure, and if he takes title by assignment 

1 See Koch v. Piircell, 45 8imr. Ct. (X. Y.) 162 (1879), as lo tbe 
right? of snub ail assignee with reference to the action, and any 
surplus ariaiiiK on the sale. See Fisher, j^S 380-',5S8, and the Eng- 
lish cases cited. See §§41 and 4'i, ante, where a discussion of the 
common-law doctrine of /i.i pow/tHS ami of the atatntory enact- 
meiite in the various states is given. It may be geTierally stated 
that the principles of law there presented, as applying to tbe 
purchaser of tbe equity of redemption in mortgaged premises 
during an action to foreclose, apply also to a. purcnaser of the lien 
on tbe same equity during the foieclosnre. The statute of ^ 
ptndeiu in New York also unquestionably supports this proposi- 
tion. 

^ See § 42, ante. 

' See ^ 42, ante. 
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after (or records his assignment subsequently to) the 
filing of a lis pendens, he is chargeable with notice' 

§ 68. IncQiubraiiceT pendente lite not necessazy. 

Likewise it is reasoned by analogy that a person who 
obtains a lien by mortgage, judgment'^ or otherwise upon 
the equity of redemption in mortgaged premises, during 
the pendency of an action to foreclose, is .not a neces- 
sary party to the action, providing it was commenced' or 
the lis pendens was filed' before the lien was obtained or 
recorded.* In such a case, however, while the plaintiff 
is not bound to bring the incumbrancer before the court, 
the incumbrancer himself ma}- intervene by petition at 
any time before sale, and if allowed by the court to 
come in at all, be will obtain as good and perfect a stand- 
ing in the case as any other party, and may defend if 
he has a defense to oflFer.' 

1 Hovey v. Hill, 3 Lana. (N. Y.) 0)7 (\B70); Lamont v. 
Cheshire, 6 N. Y. 39 (1875). 

* Montgomery v. Birge, 31 Ark. 491 (1876) ; Liiiii v. Pattoii, 
10 W. Va. 187 (1877). 

3 Lyon V. Saiiford, 5 Conn. 546 (1825). 

* Fuller V. Hcribner, 16 Hun (N. Y.). 130 (1878) ; afTd 76 N. 
T. 190 (187fl). 

* Bank of U. S. v. Carroll, 4 B. Men. (Ky.) 50 (184H). See 
§ 42, aiite. 

* P. and M. Bank of Milwaukee v. Lntber, 14 Wis. 96 (18BI). 
See People's Bank v. Hamilton Mfg. Co., 10 Paige (N. Y.), 481 
(1843), where a creditor obtained a judgment against the owner 
of the equity of redeniption, and dotketed the same about a 
week after the decree of foreclosure was entered, but before the 
sale ; a lit pendens had been dnly filed at the commencement of 
the action. Execution waa issued and therjudgment creditor bid 
in the premises ; he thereupon presented to the court his petition, 
Betting forth all the facta of the case and his defense. Chan- 
cellor Walworth recognized the petition, and held itto be the 
proper practice and procedure, but refused to allow the judgment 
creditor to intervene, for the reason that his petition did not state 
a defense in proper form. 
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A Us pendens is not eflfective till the complaint is filed, 
and the complaint cannot be filed nunc pro tunc so ns to 
affect the rights which a judgment creditor may have ac- 
quired' in the meantime.' In a case where a judgment 
had been recovered and docketed against the owner of the 
equity of redemption* in mortgaged premise-s, after the 
filingof a /m pendens and the service of the summons upon 
one or more of the defendants, but prior to the service 
upon the owner of the equity, the court would not 
relieve the bidder at the sale of his bid, on the ground 
of a defect of parties to the action ; the judgment cred- 
itor was not a necessary party .^ In another case, where 
no lis pendens had been filed and a judgment was recov- 
ered and docketed between the time of entering the 
decree of foreclosure and the day of sale, it was held 
that the judgment creditor could merely redeem at any 
time before the sale, but that thereafter his rights 
would be effectually barred." In the foreclosure of a 
senior mortgage the owner of a junior recorded mort- 
gage was omitted as a party, as the deed from the 
original mortgagor to the person executing the junior 
mortgage had not been recorded, and the senior mort- 
gagee had no notice of the deed or subsequent mort- 
gage from the record or otherwise; the rights of the 
junior mortgagee were held concluded and cut off by 

1 Weeks v. Tomes, 16 Him (N. Y.), 349; affd 78 N. Y. 601 
(1879). 

^ Fuller V. Scribner, 76 N. Y. 190 (IS79), a.S',^ 16 Hiin, 130, 
and d'stiugiiisliiiig Rogers v. Bonner, 45 N. Y. 379 (1871); the 
judgment crodil^r was a subsequent incumbrancer within the 
meaning of S§ 1670 and 1671 of the New York Code. 

a McHe;iry v. Oooper, 27 Iowa, liJ7, 146 (1869). See Pratt v. 
Pratt, 96 111. 184 (tH80), where a second mortgage was executed 
pending a foreclosure. 
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the action.^ In another case the owner of a recorded 
unindexed second mortgage was omitted as a party 
defendant to the foreclosure of a prior mortgE^e, and 
the foreclosure was held void as to him.^ 

§ 69. Sabseqneut mortgagee or lienor a married aromas, 
doea not alter rule ; necessary. 

Mortgf^^es, judgments and all other lieua upon real 
etttate are now unquestionahly personal property. At 
common-law the husband became upon marriage the 
owner of his wife's personal property, including, of 
course, mortgages, judgraenta, etc., even though they 
were placed in the wife's name afler marriage. In an 
action to foreclose a prior mortgage the husband of 
a woman who held a subsequent incumbrance was, un- 
doubtedly, necessary as a party defendant to the action ; 
she was also a necessary party. The common-law 
rule. has, however, been bo completely superseded that it 
is believed there is no state in America where it ia now 
in force. It is safely asserted that the husband of a 
ftmt coverty who holds a subsequent lien upon premises 
under foreclosure by a prior mortgagee, is not a neces- 
sary party to the action. The wife, however, who 
holds the lien in her own name, is always as necessary 
a party as though she were a feme sole.* Likewise, the 
wife of a person holding a subsequent lien is not a 
necessary party, as she has no interest in it.* 

1 Kipp V. Brandt., 49 How. (N. Y.) 358 (1875). 
" Mutual Life Tub. Co. v. Dake, 1 Abb. N. C. <N. T.) 380 
(1876) ; affd 87 N. Y. 257 (1881). 
^ See §§ 61 and 62, ante. 
* See Kay v. Whittaker, 44 N. Y. 565 (1871). 
11 
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§ 70. Heirs, devisees, legatees and annnitants of deceased 
subsequent mortgagee or lienor generally not 
neceesEuy. 

Under the ntatutesof no state do the heirs atlaw receive 
the legal title and possession of the personal property 
of a deceased person. It is the theory of American law 
that upon a person's death the title to all his personal 
property vests in an executor or administrator, while 
the title to his real property always vests in his heirs or 
devisees. Consequently the heirs and devisees of a 
decedent, who at the time of his death held a subsequent 
lien upon mortgaged premises, are neither necessary nor 
proper parties to an action to foreclose a prior mortgage.' 
In an action where the heirs and the executors of a 
deceased subsequent mortgagee were all made parties to 
the forenlosure of a prior mortgage, it was held, where 
the question was, whether the plaintiff could tax costs 
for five defendant |heirs, that " there was no necessity 
nor any apparent excuse for making the five children of 
the subsequent mortgagee parties. The executor fully 
represented the rights of the decedent as a junior mort- 
gagee, and the heirs at law should not have been made 
defendants. The extra costs of making them parties 
must therefore be disallowed."^ The same proposition 
is also true of devisees, legatees and annuitants, under 
a will, for they take no title to the subsequent lien, as 
it passes at once to the executor, unless it is bequeathed 
specifically to the devisee, legatee or beneficiary, in 
which case he, as the immediate owner of the same, 

1 Shaw V. McNish, 1 Barb. Ch. (N. Y.) 328 (184B). See §§ 48, 
49 and 50, a?tle, and tlie cases cited. 
^ yhaw V. McNish, su/ira, per Ch^ncbllok Walworth. 
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would become a necessary defendant. The beneficiary, 
in such a case, takes title directly, as he would by a 
specific assignment Irom the testator in his life-time.'^ , 

§ 71. Execntors and administrators of a deceasedtBubse- 
qnent mort^iagee or lienor necessary. 

As has been previously stated, the entire personal 
estate of a decedent, both at law and in equity, includ- 
ing mortgages, judgments and all kinds of li«ns upon 
real estate, vests in his personal representatives, — that 
is, in hia executors or administrators. Without excep- 
tion in any state in the Union the executor or adminis- 
trator takes the entire legal title to all kinds of liens 
created upon real estate. Of course, the title which a 
personal representative has in the goods of a decedent 
is not the absolute ownership which a person has in his 
own property ; nevertheless the law treats the personal 
representative as the absolute owner, with full control 
and power of disposition, as if the property were his 
own. It easily follows that the executor or adminis- 
trator of a deceased subsequent mortgagee or lienor is 
a necessary defendant in an action to foreclose a prior 
mortgage, representing, as be does, the entire interest of 
the junior lienor.' If a subsequent lien is specifically 

^ la Jeneaon v. Jeueson, 66 111. 260 (1872,) a decedent g&ve one 
of several DOtes secured by a mortgage to an heir, who was held a 
necessary defendant to the foreclosure of a prior mortgage. 

» Lockman y, R«Uly, 95 N. Y. 64 [1B84) ; Shaw y. McNish, 1 
Barb. Ch. (N. Y). 326 (1846), quoted from in the preceding sec- 
tion ; Ger. Sav. Bank v. Muller, 10 Week. Dig. (N. Y.) 67 (1880) ; 
White V. Rittemeyer, 30 Iowa, 268, 272 (1870), citing many cases 
and authorities. Shields v. Keys, 24 id. 298, 307 (1868), was 
a foreclosure of a mechanic's lien, citing Baldwin v. ThoiupBon, 
16 id. 504 (1864), and Barton v. Hiutrager,18id. 348 (1865). See 
§§ 48, 49 and 50, ante. In Lockman v. Reitly, 95 N. Y. 64 
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bequeathed, the beneficiary becomeB a necessary party 
in place of the executor. If a subsequent lienor dies 
during the pendency of an action to foreclose, the action 
must be revived against his personal representatives. 
It is intimated that if a deceased subsequent lienor was 
a non-resident of the state, the plaintiff foreclosing may 
take out letters of administration for the purposes of the 
action in the county where the mortgaged premises are 
situated ;^ but provision is made in the practice of most 
states for serving the summons upon non-residents by 
publication or otherwise. 

If no administrator or executor has been appointed 
or has qualified as the personal representative of a de- 
ceased subsequent mortgagee or lienor, it is doubtful 
whether the plaintiff foreclosing a prior mortgage can 
properly and safely rely upon making only the heirs 
at law and next of kin of the subsequent lienor parties 
defendant to the action. This practice is sometimes 
resorted to where the heirs at law and next of kin are 
few in number and can be easily served ; they are, in- 
deed, the actual and ultimate owners of the subsequent 
lien, but, as has been seen, they are neither necessary nor 
proper parties where there is a personal representative.' 
Even though it may be inconvenient, and may often 
necessitate considerable delay, it is nevertheless the safest 

(1884), per Rapallo J., the premises were bought in by an executor 
who was plaintiff in the foreclosure of a junior mortjca^ ; on the 
foreclosure of the senior mortgage the executor of the junior 
mortgagee was held the only necessary defendant, as the real 
estate was to be regarded as personalty. 

'- Jones, § 1428. In point, Lothrop's Case, 33 N. J. Eq. 246 
(1880), 

3 Hee the preceding aection ; Fiaher, § 359 ; Whittla v. Halli- 
day, 4 Dm. and "War. (Eng.) 267 (1827). 
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practice and the one here recommended, to cause an 
administrator of such deceased subsequent lienor to be 
appointed before the action to foreclose is commenced, 
or at least before it proceeds to judgment.^ 

g 72. Assignee in bankmptcy and Tolnntaxy general 
of BubBequent mortgagee or lienor 



The case of Bard v. Pool^ holds quite pointedly that 
an assignee in bankruptcy, who receives from his 
assignor an interest in a mortgage, is a necessary de- 
fendant in an action for the foreclosure of a prior 
mortgage. To sustain the proposition of this sec- 
tion, resort is again had to reasoning by analogy, 
upon which so much of this chapter is dependent. The 
same rules and illustrations which have shown an 
assignee in bankruptcy of the owner of the equity of 
redemption' in mortgt^d premises to be a necessary 
defendant in an action to foreclose, apply, it is believed, 
with equal force to an assignee in bankruptcy of a person 
holding a lien upon the same equity of redemption ; the 
assignee is equally a necessary party in botii cases.* 

I Id poiot, Lothrop's Case, 33 N. J. Eq. 248 (1680), where lim- 
ited adauDiBtTation wae granted for the purposeaof theforecloaure. 
See Roger v. Weakly, 2 Port. (Ala.) 516 (1835). In point, Fisher, 
§ 369. See Long v. Storie, 23 L. J. (Gh.) N. 8. (Eng.) 200 (1853), 
where a creditor wae appointed administrator for the purposoB of 
the action. 

^ 12 N. T. 495, 507 (1855), per Demio, J. 

^ See § 55, OTite. 

* Reference is had to § 66, ante, where it appears that the 
assignee of a sabsequent lien by sale and transfer Ib a neces- 
sary party. The Bame title and interest being transferred to an 
assignee in bankruptcy, no reason presents itself why the assignee 
in tnnkruptcy is not also a necesBary defendant. From the 
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The same rules apply to assignees by voluntary general 
assignment and to receivers of insolvent corporations. 
If the aasignee dies pending the foreclosure and after 
having been made a defendant, the action must be re- 
vived against his successor in office, or the right to re- 
deem win survive to the successor.^ 

g 73. Gl-eneral gaardian of infont, Eind committee of 
lunatic, idiot or habitual drunkard, trustee and 
beneficiaries, holding subsequent mortgage or 
lien, necessary. 

If a subsequent mortgage is drawn in the name 
of the general guardian or committee of an incompetent 
person, the guardian or committee will, unquestion- 
ably, be a necessary party defendant in an action to 
foreclose a prior mortgage, and the beneficiary will 
also be a very proper, if not a necessary, party .^ If, 
however, the subsequent lien is executed or recovered 
in the name of the beneficiary, then the infant, lunatic, 
idiot or habitual drunkard will be a necessary party 
in his own name, without his guardian or committee 
appearing as a party to the action. The process of the 

propoeition presented in § 37, ante, the reasoning b; analogy 
becomes even stronger. 

' Avery v. Ryerson, 34 Mich. 3«2 (1876). 

2 In Willink v. Morris Canal Banking Co., 3 Green Ch. (N. J.) 
377 (1843), the trustees and cestuis que trust were both heldtiecee- 
aary defendanta ; but in Iowa County v. Mineral Point R. R., 24 
Wis. 93 (1869), it was held sufficient to make the trustee repre- 
senting the bondholders a defendant, and that the bondholders 
would be bound by the decree, they being too numerous to be 
brought into the action. See Shinn v. Shinn, 91 111. 477 (1880) ; also 
the English cases, Whetherelly v. Collins, 3 Madd. 265 (1818), 
and OsDoum v. Fallows, 1 Rubb. & M. 741 (1830), stating cir- 
cumstances under which the beneficiaries are not necessary 
parties. 
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court, however, is generally required to be served upon 
the guardian or committee as well as upon the incom- 
petent person.' 

§ 74. PorchaBors at tax sales, boards of BuparviaorB, state 
comptrollara and mimicipal corporations, parties. 

It is a universal principle of law that unpaid taxes 
are a lien upon the real estate gainst which they are 
assessed prior to mortgages, judgments, and all other 
incumbrances. When real estate is sold for the satis- 
faction of unpaid taxes, the purchaser likewise acquires 
a title that is good against all pre-existing incumbrances 
to the extent of his purchase price, and against the 
world, unless divested by an incumbrancer redeeming. 
Purchasers at tax sales, and states, counties and cities, 
for whose benefit anv unpaid tax was levied, are not 
necessary parties to the foreclosure of a mortgage upon 
the premises taxed ; but they are very proper parties 
as prior incumbrancers for the purpose of determining 
the exact amount of their claims, and of having them 
extinguished as Hens upon the property, by a provision 
in the judgment for their payment out of the proceeds 
of the sale.- A purchaser at a tax sale willnot he affected 
by the subsequent foreclosure of a mortgage to which 
he is not made a party.'* The purchaser's title is 
absolute and prior to the mortgage, subject only to be 
redeemed by the mortgagee. Under the rulings of the 
courts it is clearly the best practice to make purchasers 
at tax sales, the owners of tax certificates, and all parties, 

' New York Code, § 426. 

i" RooBevelt Hospital v. Dowley, 57 How. (N. Y.) 489 (1878), 
per Van Vorst, J. See Part IV, post. 
» Becker v. Howard, 66 N. Y. 5, 8 (1876). 
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domestic corporations and others, having any interest 
in unpaid taxes, parties defendant to a forecloaure, that 
their claims may be aecertained and paid.' 

■Provision is made in the New York Code and in the 
statutes of some other states, requiring the referee to 
sell, or the master in chancery, to pay all outstanding 
taxes, assessments, water rates, etc., from the proceeds 
of the sale.* Where such provision can be made in the 
decree of sale, it is not so desirable to make parties 
holding taxes defendants to the foreclosure. 

1 See the cases, tupra ; Becker t. Howard, 4 Hub (If. Y.), 359 

S187B), per E. Darwin Smith, J. ; Ayres 7, Adair County, 61 
owa, 728 (1683), -par Adams, J., discussing at length the rights 
of a purchaser at a tax sale in relation to a pre-existing mort- 
gage. See Crum v. Getting, 22 Iowa, 411 (1867). See 12 8. C, 

2 New York Code, § 1676. 
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CHAPTER III. 

PARTIES HOLDING PART OB EQUITABLE INTERESTS IN THE MORT- 
OAOE UNDEB FOBECLOSUBE, OB IK LIENS CONTEMPOBABT 
THEREWITH, NOT JOINING AS PLAINTIFFS, NECESBABT 
DEFENDANTS. 

§ 76. Introductory. 

76. Assignor having mado an absolute assi^ment of the 

mortgage, or no longer holding an interest in it, not 
necessary. 

77. Assignee of a mortgage absolutely assigned, never a 

necessary defendant. 

78. Assignor of a mortgage assigned conditionally or as 

collateral security, a necessary party. 

79. Assignee of a mortgage assigned as collateral security, 

a necessary defendant, when the foreclosure is com- 
menced by the assignor or mortgagee. 
60. Joint or several mortgagees ; action commenced by one, 
the others necessary defendants. 

81. Contemporary and equal mortgagees ; foreclpsuro com- 

menced by one, others necessary defendants. 

82. Ownership of mortgage doubtful, or in dispute ; action 

commenced by one clamant, other claimants advis- 
able defendantiS. 

83. Trustees and beneficiaries sometimes necessary de- 

fendants. 

g 75. Introductory. 

In the two preceding chapters, attention has been 
given to those parties who were necessary defendants 
in an action to foreclose a mortgage, in order to extin- 
guish the entire equity of redemption and all the Hens 
that had accrued upon it since the execution of the 
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mortgage. It sometimes occurs that a mortgage is held 
by joint owners, or that there are Hens contemporary 
with it, or that it is assigned collaterally or conditionally, 
whereby equitable questions are raised as to its true 
ownership. Part owners and others having equitable 
interests in the mortgage under foreclosure may refuse 
to join as co-pliiintiffs. In such cases it is always neces- 
sary to make them defendants, that their interests may 
be extinguished. This rule is based upon the general 
principle which was early' considered in this work, that 
all partiesinterested in the mortgage or in the mortgaged 
premises are necessary parties, plaintiff or defendant, in 
an action to foreclose. It is also a well-recognized rule, 
especially in equitable actions, that a person interested in 
the subject-matter of an action, who refuses to become 
or who is omitted as a co-plaintiff, may be made a 
defendant.'- 

It is to he observed that the parties defendant dis- 
cussed in this chapter could equally well be parties 
plaintiff, with one or two exceptions ; and that, being 
omitted 'or refusing to join as parties co-plaintiff, they 
become absolutely necessary parties defendant in an 
action to foreclose, in order to produce at the sale a per- 
fect title and to accomplish the purposes for which a 
party is necessary, as repeatedly stated in this part of 
the work. Chancellor Walworth, in considering the 
necessity of making a party holding an equitable interest 
in the mortgage a party to the action in order to produce 
a perfect decree for the purchaser at the sale, has held, 
"Where the mortgage ie assigned as a mere security for 

' See § 3, ante. 

' New York Code, § 449. 
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the payment of a debt, or where but a part of the 
mortgage debt is assigned to the plaintiff, the as- 
signor is a necessary party to a bill filed to fore- 
close the mortgage, so that a perfect decree may 
be made which will protect the mortgagor and the 
purchaser of the mortgaged premises under the 
decree to be made in the suit from any future claims 
which the assignor may make, notwithstanding his 
assignment."' A conveyance upon a foreclosure sale, to 
produce this result, must convey the entire interest of 
the mortgagor and the mortgagee, and be an entire bar 
against each of them and against all persons claiming 
under them. The New York Code of Civil Procedure 
provides " that a conveyance upon the aale, made pur- 
suant to a final judgment in an action to foreclose a 
mortgage upon real property, vests in the purchaser the 
same estate, only, that would have vested in the mort- 
gagee, if the equity of redemption had been foreclosed. 
Such a conveyance is as valid, as if it was executed by 
the mortgagor and the mortg^ee, and is an entire bar 
against each of them, and against each party to the action 
who was duly summoned, and every person claiming 
from, through or under a party, by title accruing after 
the filing of the notice of the pendency of the action, as 
prescribed in the. last section."* It is apparent then 
that if any person, who holds an interest in the mort- 
gage under foreclosure as part owner or otherwise, is 
omitted as a party to the action, the decree will not be 

' Chrietie v. Herrick. 1 Barb. Ch. (N. Y.) 259 (1845); Johnson 
V. Hart, 3 Johna. Cae. (N. T.) 322 (1802); Hobart v. Abbot, 2 P. 
WmB. (Eng.) 643 (1731) ; New York Code, § 1632. 

« New York Code, g 1632. 
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binding upon him and his interest will not be cut off, 
his relation to the subject-matter of the action continues 
as though the action had never been commenced. 

§ 76. Assignor having made an absolute aBsigmnent of the 
mortgage, or no longer holding an intarest in it, 
not necessary. 

When the owner of a bond and mortgage makes an 
absolute and unconditional transfer of the same by 
assignment or otherwise, he ceases to have any interest 
in it, and is, consequently, no longer a necessary party 
to an action to foreclose the mortgage ;' neither are 
his heirs, executors or administrators necessary parties.* 
An administrator who assigned a mortgage to an 
heir as part of his distributive share of the decedent's 
estate, is not a necessary party to a foreclosure brought 

1 Ward V. Van Bokkeleii, 2 Paige (N. ¥.), 295 (1830) ; Chris- 
tie V. Herrick, 1 Barb. Ch. (N. Y.) 254 {184S); Whitney v. Mc- 
Eanney, 7 Johns. Ch. (N. Y.) 147 (182S) ; Western Reserve Bank 
V. Potter, Clarke Ch. (N. Y.)437 (1841); Andrews v Gillespie, 
47 N. T. 487 (1872); Clark v. Mackin, 95 id. 346 (1884); Bar- 
raqu6 v. Manuel, 7 Ark. 616 1847) ; Walker v. Bank of Mobile, 
a Ala. N. a. 452 (1844) ; Prout v. Hoga, 57 id. 28 (1876) ; Garrett 
V. Puckett,15Ind. 485 {I860); Gower V.Howe, 20 id. 396 (1863); 
Markel v. Evans, 47 id. 326 (1874). But held nccesaaiy in Strong 
V. Downing, 34 id. 300 (1870). In point, Wilson v. Spring, 64 lU. 
14 (1872), where the aasigiior aligned one of a number of notes 
secured by a mortgage ; Williams v. Smith, 49 Me. 664 (1861) ; 
Miller v. Henderson, 2 Stockt. Ch. (N. J.) 320 (1855). AlUer, if 
the assignment is not absolute, Larimer v. Glemer, SI Ohio St. 
499 (1877) ; Omohundro v. Henson, 28 Gratt. (Va.) 511 (1875) ; 
Scott V. Ludington, 14 W. Va. 367 (1878). See Wright v. Sperry, 
21 Wis. 381 (1867), and the note to the case in § B, ante; liiaher, 
§ 347, and the English authorities cited. 

^ But in North Carolina the heirs of the mortgagee are heid 
necessary parties to a bill of foreclosure. Ethendge v, Vemoy, 
71 N. C. 184, 186 (1874); H. C, 70 N. C. 713; Kerchner v. 
Fairley. 80 id. 26 (1879). See also Piillen v. Heron Mining Co., 
71 id. 567 (1874). 
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by the heir.^ Chancellor Kent held, in 1823, that 
" where the assignment is absolute, and the mortgagee 
parts with all his interest in the mortgage, and there is 
nothing special or peculiar in the case, the assignee is 
under no necessity to make the mortgagee a party to a 
bill to foreclose. The general principle is, that a person 
who has no interest in the suit and who is a mere wit- 
ness, against whom there could be no relief, ought not to 
be a party."- Another learned jurist, in referring to the 
history and the reasons for this principle, determined 
that it is " well settled that where there has been an 
absolute assignment of all the interest of the mortgagee 
in the debt secured by the mortgage, he is not a neces- 
Baxy party to a bill to redeem, or to a bill of foreclosure. 
The reason why it was formerly considered necessary 
to malce the assignor of a chose in action a party to a 
bill in equity brought by the assignee, I apprehend must 
have been, that courts of law did not sanction and pro- 
tect such assignments, considering them a species of 
maintenance ; and the assignor having the legal title 
or interest in the thing assigned, might sustain an action 
at law thereon, notwithstanding a decree in equity to . 
which he was not a party. This reason has long since 
ceased, and the above settled rule is now in force.'" 
If the assignor has guaranteed the payment or collec- 

1 Westerfield v. Spencer, 61 Ind. 338 (1878). 

2 Whitney v. McKinney, 7 Johns. Ch. (N. Y.) 147 (1823); 
Penton V. Hnghea, 7 Vea. (Eng.) 287 (1802). See also McGiiffey 
T. Finley, 20 Ohio Rep. 474 (1851), and the note on the case in § 8, 
ante; Grant v. Ludlow, 8 Ohio St. 2 (1857). 

8 Ward V. Van Bokkelen, 2 Paige (N. Y.), 295 (1830), per 
Chancellor Walworth. See also Chambers v. Goldwin, 9 Ves. 
(Eng.) 269 (1804) ; Newman v. Chapman, 2 Rand. Rep. (Va.) 93 
(1823) ; Clark v. Mackin, 95 N. Y. 346 (1884). 
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tion of the mortgage debt, he is a necessary party 
defendant if a judgment for deficiency is sought against 
him.' If usury, fraud or other defenses or equities 
existcf) against the mortgage in its inception or while 
the mortgagee held it, he will be as assignor a very proper, 
if not a necessary, party to the foreclosure conducted 
by his assignee ;■ so also if the assignment is imperfect 
in form,^ or is by parol,* the assignor will be held a neces- 
sary party. In an action to foreclose, brought by the 
assignee of the mortgage debt without the mortgage, the 
assignor has been held a necessary defendant.^ It is now 
well settled that one who transfers a chose in action 
warrants impliedly, at least, that there is no legal defense 
to its collection arising out of his own connection with 
its origin." It has been held that the assignor, under 
such circumstances, is not a necessary party to the 
action, for the reason that upon the coming in of the 
answer setting up usury, fraud, or other defenses, the 
assignee as plaintiff may give notice of such defense to 
the assignor and offer to him the future management of 
the suit, which would make the judgment binding upon 

1 Hee § 109, pnat, on the liability of an assignor for a judg- 
ment of deficiency. 

2 Ward V. Sharp, 15 Vl. 116 (1843). See §8, ante, last 
paragraph. 

■' Holdridge v. Sweet, 2a hid. 118 (1864). 

♦ Denby v. Mellgrew, 58 Ala. 147 (1877). 

* In Bibb V. Hawley. 59 Ala. 403 (1878), the aaaignor was 
held a necessary party in case of an unindorsed note where the 
assignraeiit was by a separate written inatniment. See Strong 
V. Downing, 34 Ind. 300 (1870). See also §§ 13, 18 and 19, an/a. 

a Delaware Bank v. Jarvls, %) N. Y. 22(3 (185fi) ; Littaiier v. 
Goldman. 72 id. 506 (187S); Andrews v. Gillespie, 47 id. 487 
(1872). So held of a bond and mortgage which were usurious and 
void, mid assigned by tlie mortgagee; Ross v. Terry, 63 K. Y. 
6ia (1875). 
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him, and place the plaintiff in the best possible position 
for maintaining an action against the assignor for a 
breach of warranty. In such a caseithas been held that, 
"if the assignor was a necessary party to a complete 
determinatioQof the controversy, she should have been so 
made under the provisions of § 452, instead of depriv- 
ing the defendant (mortgagee) of a right to which he was 
clearly entitled, because of her absence as such party. 
It was the protection of the interest of the plaintiff 
(assignee), and not that of the defendant, that made her 
a necessary party if so at all. By thesaleand assignment 
of the mortgage to the plaintiff's testator, the assignor 
impliedly warranted that there was no legal defense to 
its collection arising out of its origin. • • * But 
it was not necessary to make the assignor a party, to 
accomplish this object. It is well settled that a pur- 
chaser of property, with a warranty of title, upon being 
sued for the recovery thereof byone claimingaparamount 
title thereto, may give notice to his vendor of the ac- 
tion, and offer to him the conduct of the defense ; and 
that upon his so doing, the vendor is bound by the 
judgment in respect to the title, whether or not the 
defense is undertaken by him.'" 

g 77. Assignee of a mortgage absolutely assigned, never 
a necessary defiendant 

As the assignee of a mortgage becomes its absolute 
owner, he occupies the position of the original mort- 
gagee in all respects, and of course can sustain no 
other relation to an action to foreclose than that of plain- 

1 Andrews v. Gillespie, 47 N. Y. 492 (1872), per Grover, J. 
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tiff.^ He is always, however, a necesBary party to the 
action in some relation, a.s a. perfect title could not be 
offered at the sale, unless his interest by lien were ex- 
tinguished. In an action by the' mortgagor to redeem, 
he ie, vice versa, a necessary defendant, in place of his 
■ assignor, the mortgagee.* 

g 78. Assignor of a mortgage assigned condltloiially, or 
as collateral secnxity, a necesaaiy party. 

A mortgagee who assigns his bond and mortgage 
conditionally, as a collateral security or otherwbe, 
retaining to himself at the same time an equitable 
interest of any kind, is a necessary party to a foreclosure 
of the mortgage instituted by the assignee ; if he is not 
joined as a co-plaintiff he will be a necessary defendant.' 

1 Lentioii V. Porter, 2 Gray (Mass.), 473 (1864), holding also 
that a mesne assi^ee is not a necessary defendant ; Burton v. 
Baxter, 7 Blackf. (Ind.) 297 (1844). See §§ 7 and 8, anU, and 
notes. 

8 Whitney v. McKiniiey, 7 Johns. Ch. (N. Y.) 147 (1823), per 

CHiNCBLLOR EE^T. 

' Slee V. Manhattan Co., 1 Paige (N. Y.), 48 (1828); Kittle v. 
Van Dyck, 1 Sandf. Ch. (N. Y.) 76 (1843) ; West. Res. Bank v. 
Potter, Clarke Ch. (N. Y.) 432 (1841) ; Johnson v. Hart,, 3 Johns. 
Cas. (N. Y.) 322 (1802) ; Bard v. Poole, 12 N. Y. 495 (1865) ; 
Bloomer V. Sturges, B8 id. 175 (1874); Union College v, Wheeler 
61 id. 88 (1874); Dalton v. Smith. 86 id. 176 (1881). See 
Hughes V. Johnson, 38 Ark. 285 (1883); Brown v. Johu"on, 
63 Me. 246 (1865); Cutts v. York Manufacturing Co., 14 id. 
326 (1837); lb., 18 id. IftO (1841); Ht. John v. Freeman, 1 
Carter (Ind.), 84 (1848); Wright v, Sperry, 21 Wis. 331 (1867); 
Fithian v. Corwin, 17 Ohio St. 119 (1866) ; Woodrnff v Depiie, 1 
McCarter (14 N. J. Ch.) lf)8 (1881), authorities stated in the briefs 
of the> counsel; Miller v. Hendei-son, 2 Stock!.. (N.J.) 320(1855); 
Ackerson v. Lodi Branch R. R., 28 N. J. Eq. 542 (1877) ; Stevens 
V. Reeves, 33 N. J. Eq. 427 (1881); Chew v. Bruinagin, 21 N. J. 
Eq. 520, 529 (1870), exhanstively collating and reviewing the 
New York cases; reported also in 19 N. J. Eq. 130 (1866) ; on 
appeal to the Sujirerae Conrt of the United States, the assignor 
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The logical reason for this rule is, that a complete decree 
could not otherwise be made which would protect the 
mort^gor and the purchaser of the mortgaged premises 
from any claims which the assignor might subsequently 
make, as the court would acquire no jurisdiction of him, and 
an interest in the premises would remain unextinguished. , 
Thus, in an action where it appeared that a mortgagee 
bad assigned his mortgage as a collateral security, 
and subsequently made a general assignment for the 
benefit of creditors, it was held that the assignees 
or trustees for the creditors succeeded to the rights 
of the mortgagee, and were necessary defendants 
in an action to foreclose brought by the pledgee of 
the mortgage.' Kent has stated as cogent reasons 
why the assignor should be made a defendant where 
the assignment is made as a collateral security, that 
he should have an opportunity to redeem his bond 
and mortgage by paying the debt, and also to show, if 
be could, that he had in fact paid his debt and so was 
entitled to a re-assignment of the mortgage; and further, 
that otherwise the mortgaged premises might be sold 
without his knowledge.'^ In an early case, it was held 

waa held not a necessary party ; the aasipnee was held to be a 
trustee for him to the extent of the surplus over ITis own debt for 
which he held the mortgage as a collateral security ; 13 Wal. (U. 
8.) 497 (1871). In Halmon v. Allen, II Hun (N. Y.), 29 (1877), a 
complicated case, the first pledgee had re-assigned the bond and 
mortgage as a collateral security for his own obligations; on 
foreclosure both of the assignees and the original mortgagee were 
held necessary parties. Hee also Graydoii v. Church, 4 Mich. Qid 
(1857), where the assignor was not made a part,y and he subse- 
quently became insolvent ; Fisher, § 348 ; Norrish v. Marshall, 
5 Madd. <Erig.) 475 (1821) ; Hobart v. Abbot, 2 P. Wms. (Eng.) 
642 (1731). :See also g^ 14 and 15, ante, and the notes. 

1 Bard v. Poole, 12 N. Y. 495 (1855), a case often cited. 

2 Johnson V. Hart, 3 Johns. Cas. (N. Y.) 322 (1802) ; Bard v. 

12 
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that the " assignor was, therefore, the principal party 
interested in the mortgage at the time the bill was filed ; 
luid although the legal title to the bond and mortgage 
was in the plaintiff (assignee) solely, the tqtaiabU 
interest was mainly in the assignor. There is no doubt 
but that she was a necessary party to the suit.'" This 
rule holds good, even though the assignment of the 
mortgage is absolute on its face and expresses a full 
consideration, when the actual fact is, that only a portion 
of the consideration was paid, and that such payment 
was only a loan.' Where it appeared in a suit brought 
by the assignee of a mortgage, assigned as collateral 
security, to foreclose the same, that it was the intention 
of the assignor to give such assignee the right to receive 
the moneys due upon the mortgtq^e and to foreclose the 
same in his own name, it was held that the assignor 
was not a necessary party, and that the decree of sale 
was perfect without him.' 

§ 79. AwBJgnee of a mortgage aaaigned as collateial secoxity, 
a necssBary defendant when the foTecIoBore is 
commenced by the assignor or mortgagee. 

A mortgagee who has assigned a mortgage as collat- 
eral securityfor a less amount than the mortgage may, 
as assignor, file s bill of foreclosure in his own name, 
especially if the purchaser or assignee holding the 
mortgage as collateral security refuses to foreclose.* As 

Poole, 12 N. T. 508 (1855). See Oompton v. Jones, 65 Ind. 117 
(1880); where the debt had been paid and the assignor was 
erroneously omitted as a party. 
■ 1 Kittle V. Van Uyck, 1 Sandf. Ch. (N. Y.) 78 (1843). 

^ Kittle V. Vail Dyck, supra. 

» Christie v. Herrick, 1 Barb. Ch. (N. Y.) 264 (1S45). 

* See §§ 14 and Ifi, ante, and notes. 
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has been seen, the purchaser might have commeaced the 
action and made the mortgagee a defendant, if he re- 
fused to become a co-plaintiff;* and in that case the 
assignee would have become a trustee of the surplus.^ 
In case the mortgagee, as assignor, commences an action 
as sole plaintiff, the assignee, if he refuses to become a 
co-plaJntiff, will be a necessary party defendant.' This 
rule is based upon the same principle stated in the pre- 
ceding section, that the entire interest of the mortgagee 
must be brought under the jurisdiction of the court. If 
that part of the mortgagee's interest which is assigned 
as a collateral security is not represented in the fore- 
closure by the assignee, the decree of sale will, of course, 
be defective, and the purchaser will not acquire the whole 
interest of the mortgagee and the mortgagor.* 

If the assignee refuses to become a co-plaintiff, and is 
made a defendant, the reason why he is made a defend- 
ant must be alleged in the complaint, or it will be do- 
murrable ;^ if the objection is not taken by demurrer, 
it will be considered waived. If the defect does not 
appear upon the face of the complaint, it may be ob- 
jected to by any party interested in the action, by 



■ Hoyt V. Martense, 16 N. Y.-231 (1857) ; Brown v. Johnson, 
68 Me. 246 (1866). Nee §§ 14 and 15, atite. 
2 Norton v. Warner, 3 Edw. Ch. (N. Y.) 106 (1837). 

* Norton v, Warner, supra; Himsoii v. Satterlee, (J Htm 

£. Y), 305 (1875); aff'd 84 N. Y. 6r>7 (1876); Mc- 
illau V. Gordon, 4 Ala. 716 (1843). Ho a. persou who 
has attached a mortgage debt is held a Dcceaaary party 
defendant; Pine v. Shannon, 30 N. J. Eq. 404 (1879). To 
the contrary, unless the sheriff has obtained actual posseasioD of 
the papers, see Anthony v. Wood, 19 Week. Dig. (N. Y.) 177 
(1884). 

* New York Oode, §1632. 

6 Carpenter v. O'Dongherty, 2 T. & G. (N. Y.) 427 (1873). 
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answer. The same is also true where the action to 
foreclose is commenced by the assignee, as described in 
the preceding section, and the assignor or mortgagee is 
omitted as a party.' 

g 80. Joint or sereral mortgagees ; action commenced by 
one, the othaiB necssBary defendanta 

Where a joint or several mortgage is foreclosed by one 
of the mortgagees, and the remaining mortgagees refuse 
to unite as co-plaintiffs in the action, they are uniformly 
held necessary defendant^,' for the reason that their 
omission fails to give the court complete jurisdiction 
over the mortgage debt. Thus a mortgage had been 
executed to several creditors to secure their respect- 
ive claims ; on foreclosure by some as plaintiffs who 
omitted others as parties to the action, the court held 
that the omitted parties might maintain a separate action 
for foreclosure, but that all should have been originally 
brought before the court.'' In an action by A. to fore- 
close a mortgage executed to A. and B., to secure a note 
given to A. alone, B. was held a necessary party;* and 
where a mortgage is given by one of two joint obligors 
on a note, it is erroneous to file the bill against the 
mortgagor alone ; the other joint maker of the note is 

! See § 15, avte. 

^ SeH §fj 9, 10, 11 atid 12, ari/i', ami iiot«s. Hee also Deiiison v. 
Lejitiie, 16 Tex. tiflfi, 400 (ls5(i); Poiter v. Clements, 3 Ark. 
3(i4, 3W)(1842); Fisher, g 349 ; Vkkers v. Cowell, 1 Beav. (Ei.g^.) 
529 (1S39). Ill Lovell v. Farringtoti, 50 Me. 239 (1863), one of 
two mort'^agors refusing to join as a co-plaintiff in an action to 
redeem was held a necpwaarv defendant. 

3 Howe V. Dibble, 45 Ind. 120 (ia73). See Tyler v. Yreka 
Wat^r Co., 14 Cal. 212 (1H59), on the necessity of making them 
parties; Railroad Co. v. Orr, IB Wall. (U.S.) 471 (1873). 

* Chrisman v. Cheiioweth, 81 Ind 401 (1882). 
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a necessary defendant.' The holder of one or more of 
a number of notes secured by a mortgt^e is generally a 
necessary defendant in an action for foreclosure brought 
by the holder of any other note, providing he does not 
join as a co-plaintiff; this is specially true if the holder 
of the note has any interest in the mortgage.' If no 
interest in the mortgage passes with the transfer of the 
note, the holder of the note is deemed an unnecessary 
party in some states.'' 

In the foreclosure of a joint mortgage by the survivor 
of the mortgagees, the personal representatives of the 
decedent are not necessary defendants under the doc- 
trine of survivorship in joint tenancy.* The rule is 
otherwise where the mortgage is held by parties in sev- 
eralty.* Where a mortgage was executed to a husband 
and wife, and the husband died and his administrator 

1 Dedrick V. B&rber, 44 Mich. 19 (1881). See Fond du Lac 
Harrow Co. v. Haekins. 61 Wis. 135 (1881). 

2 III Pettiboiie v. Edwards, 15 Wis. 95 (1862), an action was 
brought ou the last of three notes for the foreclosure of a mort- 
gage, and the holder of the aecoTid note was held a necessary 
defendant. See also Myera v. Wright, 33 III. 284 (1864) ; Uetae 
V. Claybaugh, 59 id. 136 (1871) ; Preston v. Hodgen, 50 id. 56 
(1869) ; Murdock v. Ford, 17 Iiid. 52 (1861) ; Gratton v. Wiggins. 
23 Oal. 16 (1863). In Rankin v. Major, 9 Iowa, 297. 300 (1859), 
two notes were made to A. B. & Co. and secured by a mortgage; 
one was sold to J. W. R. ; A. B. & Co. and J. W. R. united as 
co-plaintiffs to foreclose. The court held that there was a mis- 
joinder of plaintiffs, and that one of them should have been made 
a defendant. Seemingly contra, see Henalay v. Whiffin, 64 Iowa, 
555 (1880) ; Thayer v. Campbell. 9 Mo. Rep. 277 (1845) ; Harris 
y. Harlan. 14 Ind. 439 (1860). But see§ 13, atUe, and notes, cit- 
ing the cases fully and stating the rule in different states. 

» Kemerer v. Bournes, 53 Iowa, 172 (1880); Bell v. Shrock, 2 
B. Mon. (Ky.) 29 (1841); Archer v. Jones, 4 C. (26 Miss.) 683 
(1863) ; Pugh V. Holt, 5 id. (27 Miss.) 461 (1864). 

* Lanway v. Wilson, 30 Md. 636 (1869). See § 11, ante, and 
notes, for a full presentation of this question. 

* See g§ 10 and 12, ante, and notes. 
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assigned it, without the wife joining in the assignment, 
she was held a necessary defendant in an action brought 
by the assignee for foreclosure.^ 

g 81. Contemporary and equal mortgagees ; foreclosure 
commenced by one, otltera nacessary defendants. 

Where two or more mortgages, held by different par- 
ties, are contemporary and equal liens upon premises, 
the commencement of a foreclosure by the owner of any 
of the mortgages as sole plaintiff will render the remain- 
ing mortgagees necessary defendants in the action.* 
This rule is based upon the fact that courts regard the 
owners of such mortgages the same as they would 
the owners of a single mortgage given to secure 
in severalty the respective amounts of the different con- 
temporary mortgages. 

g 82. Ownership of mortgage doabtfnl, or in dispute ; 
action commenced by one claimant, other claim- 
ants advisable defendants. 

Whenever the ownership of a mortgage is in dispute, 
or parties other than those to the instrument claim an 
interest in it, it is the best practice to bring all claimants 

> Saviugs Bank v. Freese, 26 N. J. Eq. 453 (187B). See § 11, 
ante. 

2 Cain V. Haiina, 63 lud. 408 (1878) ; Cochran v. Goodell, 131 
Mass. 464 (ISHl); Decker v. Boice, 83 N. Y. 215 (1880.) See 
Eleventh Ward Savings Bank v. Hay, 55 Hovt. (N. Y.) 444 
(1878). In Greene v. "Warnick. 64 N. Y 220 (1876), reversing 
4 Hun, 7(13, it was also held, that where there was an agreement 
that two niortgases executed ai. the eame time to different parties 
should be equal liens, the fact that one whs recorded first gave it 
no priority, even in the hands of a bona fide assignee who bought it 
relying npon the record and believing it to be the firiit lien. For 
a full list of cases upon the subject of this section, see § 20, ante. 
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■within the jurisdiction of the court, that all intereets 
may be bound by the decree, and the mortgage com- 
pletely foreclosed.^ It often occurs that the legal title 
to a mortgage is held by one person and the equitable 
title by another. Thus, where a defendant answers that 
no valid assignment was made to the plaintiff, the 
plaintiff may amend, making his assignor a defendant 
to determine the question.^ Numerous illustrations of 
the principle of this section will be found in the first 
part of the work and in the preceding sections of this 
chapter. 

§ 83. Tmstees and baneficdaries sometimes necessaiy 
defendants. 

In the foreclosure of a trust mortgage by the trustee 
as plaintiff, it may be stated as a general rule that the 
beneBciariee or cestuis que fymsi are necessary defendants, 
unless they are joined as co-plaintiffs in the action." 
Likewise, if the action is commenced by a beneficiary, 
the trustees and other beneficiaries are necessary 
defendants, unless joined as co-plainti£&.* There are 
some exceptions to these rules, especially in the case of 
railroad mortgages and where the beneficiaries are very 

1 See Kellogg v. Smith, 28 N. Y. 18 (1862) ; Hancock v. Han- 
cock, 22 id. fi68(18eJ0); Peck v. Mallams, 10 id. 609 {X853); 
81ee v. Manhattan, 1 Paige (N. T.), 48 (1828); Lawrence y. 
Lawrence, 3 Barb. Ch. (N. Y.) 71 (1848). See Part IV, posL 

2 BiuTowB V. Stryker, 47 Iowa, 477 (1877). 

» Large v. Van Doren, 1 McCarter (N. J. Eq.), 208 (1862) ; 
DaviB V. Hemingway, 29 Vt. 438 (1857) ; Fisher, § 376 et seg. ; 
Barkley v. Lord Reay, 2 Hare (Eng.), 306 (1843). C(»Ufa, in 
Maryland, eee Hays v. Dorsey, 5 Md. Rep. 99(1663), under the 
act of 1833, chap. 181 ; Waring v. Turton, 44 Md. 536 (1876). 
See g§ 28 and 29, ante, where the caaeB are cited fally. 

* Hays V. Lewia, 21 Wis. 663 (1867) ; Hackenaacfc Water Co. 
V. De Kay, 36 K. J. Eq. 649 (1883) ; Dorsey v. Thompaon, 37 
Md. 26 (1872). See § 29, ante. 
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numerous.' If the actioD is merely for the pm-poee of 
reducing the trust fund to poasesBion, it has been held 
that the cestuis que fyiat are not necessary parties.^ In a 
New York case, where a mortgage was made to a person 
in trust for the payment of several bonds of the mort- 
gagor held by different individuals, the bondholders 
were held necessary parties to an action brought by the 
trustee as sole plantiff.' 

' See ^ 28 and 29, ante; Swift v. StebHna, 4 Stew. & Port. 
(Ala.) 447 {18S3). 

* Adams v. Bradle?, 12 Mich. 346 (1864), and the caeea cited. 

' King T. The Merchants* Exchange Co., 5 N. Y. 647, 586 
(1861). 
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PART III. 

PARTIES PERSONALLY LIABLE FOR THE 
MORTGAGE DEBT. 



GENERAL PRINCIPLES — POINTS IN PRACTICE. 

§ 84. Introductory. 

88. General principles — at common-law. 

86. Theory of the Eoglish and common-law practice. 

87. General principles — statutory provisions modifying 

the common-law rule. 

88. Points in practice — the complaint. 

89. Points in practice — ^the decree of foreclosure. 

90. Points in practice — the judgment for deficiency. 

g 84, Introductory. 

In the consideration of parties defendant to an ac- 
tion to foreclose a mortgage, attention has been given 
in the foregoing pages to those parties alone who were 
necessary to enable the plaintiff to exhaust his entire 
remedy against the land in a perfect manner, — that is, to 
those parties who were necessary, in order to wipe out 
the entire interest of the mortgagee and the mortgagor 
in the premises at the time of the execution of the mort- 
gage, and to offer a perfect title to a purchaser at the 
sale, or such a title as the courts would compel a pur- 
chaser to accept. The examination of questions affect- 
ing such parties has been completed ; but now, after 
the plaintiff's remedy against the mortgaged premises 
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has been entirely exhausted, there remains for investi- 
gation the interesting question, whether he has any 
other remedy for the collection of his mortgage debt, 
and if so, what and against whom. The statutes and 
decisions affecting these questions are in their growth a 
splendid historical illustration of the expansive and 
liberal tendencies of our equity system. There was a 
time in the law of mortgages when the mortgagee had 
no remedy for the collection of his debt, except an ac- 
tion against the land ; even to-day, the general princi- 
ple underlying that old English law is preserved in 
part by our courts, in making the land the primary 
fund for the payment of the debt. 

At present, however, both in England and America, 
the plaintiff ha>< generally a {)ersonal remedy by action 
at law against all persons who have, in any way, made 
themselves liable for the payment of the mortgage 
debt; and most of the states have made provision 
for the enforcement of that remedy m the action of fore- 
closure, obtaining aa a result, if the premises are insuf- 
ficient to pay the debt, what is commonly known as a 
judgment for deficiency. It is proposed in this part of 
the work to consider those parties who may be made 
defendants in an action to foreclose a mortgage, for 
the purpose of obtaining a judgment for deficiency 
against them ; no particular consideration need be given 
to parties gainst whom this personal remedy may be 
enforced in a separate action at law. No person who 
has merely become liable for the mortgage debt and who 
has no interest in the mortgaged premises can, in any 
sense, be said to be a necessary party to a foreclosure, 
except for the purpose of exhausting in the same action 
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every remedy forcollectingthedebt. The use of the word 
"necessary," with this meaning, is not common in 
the reported cases ; the word " proper" is more often used 
by the courts, as it indicates an. option on the part of the 
plaintiff to make such a person a defendant. In the 
following pages, then, clearness and accuracy will be 
better obtained, if parties are considered as liable or 
not liable for the mortgage debt, instead of being con- 
sidered as "necessary" or "proper" to the action; for 
if it is once determined that a party is liable, the plaintiff 
may make him a party or not, according to his inten- 
tion of pursuing his personal remedy against him, due 
regard being had always to the relation of principal 
and surety which the defendant may sustain to any 
other person who is liable. 

§ 85. O-eneral principleB — at common-law. 

The pursuit of a remedy against the land for the 
collection of a mortgage debt has always been equitable. 
In early English law the land was the only source from 
which paymeut could be enforced. As the law of mort- 
gages wasdeveloped, and it became thoroughly established 
that a mortgage was only a security, there grew up the 
use of a bond or note as the instrument of indebtedness 
which the mortgage accompanied merely as a collateral 
security ; a covenant of payment of the debt was some- 
timesincorporated into the mortgage and used instead of 
a bond. With the introduction of the covenant of pay- 
ment and the use of a bond or note, there grew up a line of 
cases' in English and American law which sustained an 

» Dunkley v. Van Biiren, 3 Johns. Ch. (N. T.) 330 (1818), citiug 
Engliah autburities; Cllobe luif. Co. v. Latisiiig, & Cow. (N. y!) 
380 (1826) ; 3 Powell oii Mortgages. 1003. 
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action at law for the recovery of the debt independently 
of the mortgaged premises aod also for the recovery of 
any balance which might remain unpaid after applying 
the proceeds of a sale of the land to the payment of 
the debt. Zn an early action at law brought on a bond to 
recover a deficiency arising on a foreclosure and sale, 
the defense was interposed that the bond and mortgage 
had been extinguished by the foreclosure. The court 
said, " The question presented is, whether a foreclosure 
and sale of the premises mortgaged as a collateral secu- 
rity, in an extinguishment of the debt due on the bond. 
It most clearly is not, any further than to the extent 
of the money produced by the sale of the mortgaged 
premises.'" 

The practice at law and in equity for the collection 
of a mortgage debt has been modified and assisted, from 
time to time, in England and the various states, by 
statutory provisions. Under the common-law foreclos- 
ure of a mortgage, the distinguishing characteristic of 
the practice with reference to persons liable for the 
mortgage debt was, that they could not he made parties 
defendant for the purpose of obtaining a judgment for 
deficiency against them ; a judgment for deficiency could 
not be demanded against the mortgagor even where he 
was the sole defendant to the action.'- The universal and 



I Globe Ins. Co. v. Lansing, 5 Cow. (N. Y.) sn (1826), per 
Savaqb, C'h. J. Aa early ae 1779, hoRX* Thurlow held in Aylet 
V. Hill, 2 Dick. (Hug.) fifil, that " a mortgagee might proceed on 
hia bond, iiotwithalAnding be had obtained a decree of foreclos- 
ure." See Diinkley v. Van Buren, stipra, See alao fjoutbworth 
T. ticofield, 51 N. Y. 513 (1873), where an action waa maintained 
for an unpaid balance. 

' Dankley v. Van Biireu, supra," Fleming v. Sitton, 1 Deve- 
peui B. Eq. (N. C.) 623 (1837). 
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only practice was for the plaintiflF to sue at law on the 
bond or other instrument of indebtedness which made the 
defendant liable for any deficiency which might remain 
unpaid.* An action to foreclose under that practice 
was in no sense in personam, but rather in reni} In 
those states where statutory provisions have not been 
made for obtaining a judgment of deficiency in an action 
to foreclose a mortgage, this same common-law practice 
of a separate action at law on the instrument of indebt- 
edness, remains the only procedure that the plaintiflF 
has. In most states of the Union a statutory provision 
is now made, however, for joining all persons liable for 
the debt in the action to forecloae, and for decreeing 
a personal judgment of deficiency therein against 
them ; but even in those states the common-law 
practice is not abolished but remains in force, with 
the single condition that to exercise it, permission 
to sue at law must first be obtained of the court in 
which the mortgage was foreclosed/' But if the 

' Diinkley V. Van Biiren, nnpi-a; Globe Ins. Co, v, Lansinp, 
mpra : Hunt v, Lewiii, 4 Stew. & Port. (Ala.) 138 (1833) ; Amory 
V. Fairbanks, 3 Mass. .')ti2 (1793); Taylor v. Townseiid, IS id. 
264 (J 810). 

2 White V. WillianiB, 2 Green Ch. (N. J.) 37« (1836). The.'dra 
facias practice of foreclosure in llliiioiti ^ves only a judgment in 
rem; see Os^^ood v. Htevena, 25 111. 89 (1860), for an illuatration. 
Statutory foreclosnres by advertisement in New York accomplish 
only the same result. 

3 New York Code, fj 1628 ; Equitable Life Ins. Co. v. Ktevens. 
63 N. Y. Ml (187->); Matt«r of Collins, 17 linn (N. Y.), 2Hfl 
(1879) ; see g 88, post. This permission is not required in Ohio ; 
Avery v. Vansickle, 35 Ohio Ht. 270 (1879) ; nor in Iowa, but an 
action at law ou the debt and one to foreclose the mortgage can- 
not be maintained at the same time ; County of Uubiique v. 
Koch, 17 Iowa, 229(1804) ; Brown v. Cascaden, 43 id. 103 (1H76). 
The New York statute (Code, ^ 1628) is prohibitory only to par- 
ties foreclosing, and does not apply to a grantor who sues his 
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mortgagee commencea his action without first obtaining 
permission of the court, he can afterwards without prej- 
udice procure an order ex parte, nunc pro tunc, granting 
permission.' The court is not absolutely bound to grant 
the permission ; and it seems that where the mortgagee 
has voluntarily refrained from asking a decree for 
any deficiency, some satisfactory reason must be assigned 
for permitting him to institute a separate action at law 
for its recovery." 

§86. Theory of the English and common-law praettca. 

When, in 178G, it was first decided that the mort- 
gagee after a foreclosure sale in chancery could bring 
an action at law for the balance of the debt unpaid, it 
was a universal principle of practice, and one which 
still remains in force in some states, that relief in equity 
and also at law could not be decreed in the same action.' 
It was for this reason that Chancellor Kent decided in 
an early case, that on a bill to foreclose a mortgage, the 
mortgagee was confined to his remedy on the mortgaged 
premises and that the suit could not be extended to the 
mortgagor's other property nor against his person, in 
case the property mortgaged was not suflicient to pay the 
debt for which it was pledged ; and that the mortga- 

graiitee on a contract of assumption of payment of the mortgage 
delft; Scofield T. Doacher, 72 N Y. 41)4 (1878J, aff'g 10 Him, 
582 ; Campbell v. Smith, 71 Id. 26 (1877), aff'g 8 Hiin, K. 

1 McKeriiaii v. Robinson. 84 N. Y. 105 (1881), aff'g 23 Hun, 
289 ; a nunc pro tunc r<r<ier to bring and continue an action was 
granted and sustained in Eari v. David, 20 Hun (N. Y.), 527 ; afT'd 
86 N. Y. 634 (1881). 

2 Equitable Life Ins. Co. v. Stevens, 63 N. Y. 341 (1875), per 
Rapallo, J. 

^ 2 Hilliard on Mortgages, 2fl8. 
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gee's further remedy was at law.' A court of chancery 
or equity could not ordinarily decree the payment of 
the balance remaining unpaid after the foreclosure, unless 
the debt apart from the mortgage was such as a court of 
chancery would have jurisdiction of and could enforce. 
But the courts in some states have departed from 
this rule so far as to render a judgment for deficiency in 
an action to foreclose, where the mortgagor is the sole de- 
fendant,^ on the ground that an action against him, in 
which a decree is sought for the foreclosure of the title 
as well as for a judgment againsthim fordeficiency, would 
not embrace different causes of action, but different 
remedies for the same cause.' 

When, however, a judgment for deficiency is sought 
against a third person who is liable for the debt, another 
principle of law interferes and prevents his being made 
a party to the foreclosure. It has always been a rule 
of practice in chancery and common-law, as well as 
under most codes, that though actions arising out of the 
same transactions or connected with the same subject 
matter may be united and different remedies demanded 
therein, yet the causes of action must be so united and 
the remedies so demanded as to affect all parties to the 
action in the same manner, and to bind them all tu the 

1 Duiikley v. Van Bureii, 3 Johns. Ch. (N. Y.) 330 (1818). 
See Stevens t. Dufour, 1 Blaekf. (Ind.) 387 (1825); see the 
statute of 1824, and Youse v. M'Creary, 2 id. 24S (1829) ; Mar- 
kle V. Kapp, 2 id. 268, holding that suit should be brought first 
on the bond. 

" In Wightman v. Gray. 10 lUch. Eq. (S. C.) 518, 531 (1869), 
Chahcellor Wardlaw reviews the history of this question in 
South Carolina, referring to the act of 1840. Jones, § 1711. 

» In point, Fithian v. Moiika, 43 Mo. Rep. 602, 515 (1869), jw 
'Waqner, J., collating and reviewing the authorities at length. 
Jones, § 1710. 
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performance of the same judgment' This rule is so 
fundamental and essential that no system of law or 
practice can do without it; it can be departed from 
only with the sanction of statutory provisions in special 
cases. 

g 87. Oeneral piindpleB — Btatatoxy proviBions modify- 
ing the common-lBw rule. 

The common-law rule of procedure for the collection 
of an unpaid balance in a foreclosure, as above explained, 
baa been modified in most of our states, as will be ob- 
served by reference to their statutory provisions respect- 
ing foreclosures conducted by equitable actions. The 
general result is, that in an action to foreclose a mort- 
gage a judgment in personam' against tiie mortgagor and 

' Jones. §1710. 

2 New York Code, S 1627; Hunt v. Lewhi, 4 Stew, and Port. 
(Ala.), 188 (18:«) ; R. 0., § 3479 ; Grimmell v. Warner, 21 Iowa, 
11 (18««) ; Code of Iowa, ij 2084 ; Cooley v. Ilobart, 8 Iowa, 358 
(18551). (Hstitipiiiahinj; Sands v. Wood, I id. 2(i:i (1S55), and Wilk- 
eraoii v. Daniels. 1 Green (Iowa), 179, 188 (1^48); Rollins v. 
Forbes, 10 Cal. 2i)» (lt-r)8); Rowland v. Leiliy, 14 id. 156(1859); 
England V. Lewis, -JB id. XiT (]8«4) ; Hunt v. Dohw, 39 id. 304 
(1870) ; Comierais v. Genella, 22 id. 110 (1863), citing Ihe statutes 
of mm and 1801 : Freedman S. & T. Co. v. Dodge, 3 McArthur 
(D. C), 529 (187'.)) ; Duck v. Wilson, 19 hid. 190 (1862) ; Steveiia 
V. Campliell, 21 id. 471 (1863) ; Kentucky Code, S 376, formerly 
otherwise, Criitchiield v. Coke, 6 J. J. M. (Ky.) 90 (1831); see 
also Morgan v. Wilkins, lb. 28; Johnson v, Shepard, 35 Mich. 
115(1H7B); King V. Saflord, 19 Ohio St. 587(1869); seetheactof 
February 19, 18ff4 : Ciuin v. Rhodes, 26 id. 644(1875) ; Fleming v. 
Kerkendall, 31 id. 568 (1877); Larimer v. Clemmer, 31 id. 498 
(1877). In Miisaoiiri » [lersonal judgment for a deficiency maybe 
recovered against the mortgagor, bnt not against third part.ies who 
are liable for the mortgage debt, aa a foreclosure in that state 
Ib strictly an acliim at low, and not in e<|uity ; Fithian v. Monks, 43 
Mo. Rep. 502 (1869), citing the statute. In Wisconsin such a 
deci-ee was not allowable under the Revised Statutes of 1858 ; 
Borden v. Gilbert, 13 Wis. 670 (1881) ; Walton v. Goodnow, 13 id. 
661 (1861). Faetii v. Goetz, 15 id. 231 (1862), stated the ground 
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all parties liable for the mortgage debt may be decreed 
for any residue of the debt remaining unsatisfied after a 
sale of the mortgaged property, and the application of the 
proceeds pursuant to the directions contained in the de- 
cree. Thia rule diflfers from the common-law rule in the 
two points of allowing a remedy at law and in equity to 
be pursued in the same action, and of allowing the joinder 
of parties who are not interested equally or in the 
same manner. This innovation was first made in New 
York by the adoption of the Revised Statutes;' the 
original statute was subsequently incorporated into the 
first Code, and reads as follows, as amended in the Code 
of 1880 : "Any person who is liable to the plaintiflf for 
the payment of the debt secured by the mortgage, may 
be made a defendant in the action ; and if he haa ap- 
peared, or has been personally served with the summons, 
the final judgment may award payment by him of the 
residue of the debt remaining unsatisfied, after a sale of 
the mortgaged property, and the application of the pro- 
ceeds, pursuant to the directions contained therein."* 

of tbe objection to such a decree as a miBJoinder of causes of 
action. But the Laws of 1862, chap. 243, made provisions for 
judgments of deficiency similar tothoseof theNew Yorketatute; 
Burdick v. Burdick, 20 Wis. 348 (1866) ; Baivd v. McConkev, 20 
id. 297 (1866) ; Bishop v. Douglass, 25 id. 6fi6 (1870). In New 
Jersey tiie rule was for many years the same as it now is in New 
York ; Jannan v. Wiawall, 24 N. J. Eq. 267 (1873), a leading 
case ; but by the act of 1880, chap. 265, it was provided that a 
decree for a deficiency should not be entered in a foreclosure 
against parties who were personally liable for the mortgage 
debt. The common-law practice of a separate action at law is 
now the only procedure in that state ; Naar v. Union and Essex 
Land Co., 84 N. J. Eq. Ill (1881) ; Newark Savings Inst. v. 
Forman, 33 id. 436 (1881) ; Allen v. Allen, 34 id. 493 (1881). 

» 2N. Y. R. S. 191. 

2 New York Code, § 1627. See McCarthy v. Graham, 8 P^ge 
13 
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The statutory provisions of WiBConsin, Nebraska, North 
Carolina, South Carolina,' Florida, and many other 
states, are substantially the same. 

The Supreme Court of the United States in 1864, in 
order to assimilate the practice in the Circuit Courts to 
the general practice in the state courts, adopted the 
rule that in all suits in equity for the foreclosure of 
mortgages in the Circuit Courts, or in any of the courts 
of the territories, a judgment may be rendered for any 
deficiency found due after applying the proceeds of the 
sale to the satisfaction of the mortgt^ debt. This rule 
applies also to the courts of the District of Columbia.* 

g sa Pointa in practica — the complaint 

When statutory provisions first allowed a judgment 
for deficiency to be rendered against all persons liable 
for the mortgage debt in an action to foreclose, the 
courts, to protect persons so liable, adopted a rule requir- 
ing the plaintifif to state his cause of action fully in his 
complaint, and also to make a specific demand that the 
decree of foreclosure adjudge that the persons so liable 
pay any deficiency which might arise,* and the order in 

(N. Y.), 480 (1840) ; Bank of Rochester v. Emereon, 10 id. SBft 
(1843); Schwinger v. Hickok, 63 N. T. 283 (1873). 

1 Gray v. Toomer, 6 Rich. Law (8. C). 261. 286 (1862). 

» Crosa V. De Valle, 1 Wall. (U. S.) 5 (1863) ; 7 Waeh.Law Re- 
porter, 2 ; Jones, g 1709. 

» Equitable Life Ins. Co. v. Stevens, IN. T. Wk. Dig. 8(1875); 
Luce V. HindH, Clarke Ch. (N. T.) 453, 467 (1841); Leonard v. 
Morris, 9 Paige (N. Y.), 90 (1841). In point. Simonson v. Blake, 
20 How. (N. Y.) 484 (1861) ; S. C, 12 Abb. (N.Y.) 33J, citing the 
old Code, § 275 ; Manhattan Life Ins. Co. v. Glover, 14 Hun 
(N. Y.), 163 (1878); Tucker v. Leland, 75 N. Y. 186 (1878); 
Foote V. Sprag[ie, 13 Eas. 166 (1874) ; Giddings v. Barney, 31 
Ohio St. 80 (1876). Whenever a judgment for a deficiency is 
demanded against a married woman, facta mnst be alleged 
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which they Bhould be severally liable. It often occurs 
among practicing attorneys that the demand for a judg- 
ment of deficiency is made in the most general way, 
against the parties personally liable, but this practice is 
not commendable ; it is much better and safer to make 
the demand specifically, according to the order of lia- 
bility of the several persons who are holden for the 
mortgage debt. 

If no demand^ is made against a person who is liable 
for the unpaid balance, judgment cannot be taken against 
him ; but the plaintiff may still have a separate action 
at law, not, however, without leave of the court in which 
the action to foreclose was brought. If the plaintiff 
intends to exercise his right of action against any per- 
son so liable, it is best to do so in the action to fore- 
close, — for, when application is made for leave to 
bring a separate action at law, the tendency of the 
courts is to require a good cause for the same to be 
shown.^ An action at law can also be maintained on 
the note or bond, or the covenant in the mortgage, 
without resorting to an equitable foreclosure, in order 
to obtain a personal judgment against those liable for the 
payment of the mortgage debt.' In some states actions 

showing the liability of her nepsrate estate ; McGlaiighlin v. 
O'Rourle, 12 Iowa, 459 (1861). 

» Giddings v. Barney, 31 Ohio St. 80 (1876). 

^ See § 85, ante, and the cases cited on this point ; Scofield v. 
Doscher, 72 N. Y. 491 (1878), citing Saydam v. Bartle, 9 Paige 
(N. Y.), 294 (1841) ; McKenan v. Bobinaon, 84 N. Y. 105 (1881). 

3 BuiTv. Beers, 24 N. Y. 178 (lf-61); Ober v. Gallagher, 93 
U. S. (3 Otto) 199 (1876) ; Rosevelt v. Carpenter, 28 Barb. (N. Y.) 
426 (1858) ; Brown v. Cascaden, 43 Iowa, 103 (187H) ; B&nta v. 
Wood, 32 id. 469, 474 (1871) ; Stephens v. Greene Co. Iron Co., 
11 Heiekell (Tenn.), 71 (1872). The action can also be maintained 
against any person who has guaranteed the payment of the bond 
and mortgage ; Hand v, Kennedy, 45 9apr. Ct. (N. Y.) 386 (1879). 
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at law OQ the bond, and for forecloBiire in equity, can 
be maintained at the same time.^ 

g 89. Points in practice — the decree of fcredoeore. 

The judgment of foreclosure should provide in the 
first place, if the proceeds of the sale are insufficient to 
pay the amount reported due to the plaintiff, with the 
interest and expenses of the sale and the costs of the 
action, that the referee specify the amount of such de- 
ficiency in his report of sale, and that the defendants 
personally liable for the mortgage debt pay the same to 
the plaintiff.* Under the New York Code direction is 
also made for the payment of taxes, assessments and 
water rates, which are liens upon the property sold ;' 
and in ascertaining the amount of the deficiency the 
taxes, assessmenta, etc., are to be deducted as though 
they were a part of the original debt.* 

The judgment should provide in the second place, 
when it is rendered against several persons, some of 
whom are primarily liable as principals, and others 
are liable only secondarily as sureties, that it be 
enforced first against the principal debtors, and 
then, so far as it remains unsatisfied only, against 

1 Ely V. Ely, 6 Gray (Mass.), 439 (1856) ; Firman v. Farmer, 4 
Port, (hid.) 436 (1853), based upon the statute of 1831 ; Very y. 
WatkinB, 18 Ark. 546 (1867) ; Brovra v. Stewart, 1 Md. Ch. Dec. 
87 (1855); Wilhelm v. Lee, 2 id. 322 (1856). See Mayer v. 
Farmera' Bk., 44 Iowa, 212, 214 (1876), and Code, §§ 3163, 3164 
(1876), holding that a personal judgment recovered on the bond 
will be a lien on the mortgaged premises from the date of the 
recording of the mortgage, and that the premises can be sold 
under execution on the judgment. 

a New York Code, gg 1626, 1627 ; Supreme Court Rule 61 ; 
Thomas on Mortgages, p.,282. 

B New York Code, § 1676. 

* See the following section. 
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the BureticH in the order of their liability, which should 
also be fixed ;' upon the judgment of foreclosure, as it 
fixes the order of the liability of the sureties, will be 
based the judgment for deficiency. In a case where 
a mortgagee had assigned a bond and mortgage, guar- 
anteeing their payment, and an action was brought 
agajnst the mortgagor and guarantor, and the usual 
decree of foreclosure and sale was demanded with a 
judgment for deficiency against both, Chancellor Wal- 
worth held as to the proper form of decree, that " the 
proper decree, where the mortgagor is himself a party 
to the suit, and ia primarily liable for the payment of 
the deficiency, and a third person is made a party de- 
fendant who is only secondarily liable, ia to decree the 
payment of the deficiency by the principal debtor in 
the first instance ; and to decree payment of the amount 
of such deficiency against his co-defendant who stands 
in the situation of his surety merely, only in case it 
cannot be collected of the principal debtor, afler the re- 
turn of an execution against such principal debtor mi- 
satisfied. The decree in such cases should also direct 
that, in case the amount of the deficiency is paid by 
the defendant who is only secondarily liable for such 
deficiency, he shall have the benefit of the decree, for 
the purpose of obtaining satisfaction for the same 
amount, with the interest thereon, from the defendant 
who is primarily liable. * * * After the usual de- 
cree for the foreclosure and sale of the mortgaged 
premises and the payment of the debt and costs out of 
the proceeds of such sale, and a decree over f^ainst the 

» In point, Hand T.Kennedy, 46 Supr.Ct.(N.Y.) 386 (1879); 
TonngB T. Trnstees, 31 N. J. Eq. 290 <1879). 
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mortgagor personally for the deficiency, if any, the 
decree must further direct, that if the complainant is 
not able to collect the amount of f<uch deficiency out of 
the estate of the mortgagor, upon the issuing of an ex- 
ecution, against his property, to the sheriff of the county 
in which he resides, or of the county where he last resided 
in this state, the defendants (mortgagors), upon the re- 
turn of such execution unsatisfied, pay so much of such 
deficiency as remains unpaid. * * * The decree 
must further direct that, if they pay the amount thus 
decreed against them personally, or if the same is col- 
lected out of their property, they shall have the benefit 
of the decree against the mortgagor, for the purpose of 
enabling them to obtain remuneration from him, to the 
same extent."^ 

And the judgment for foreclosure, in fixing the order 
of liability, must follow the demand in the complaint, 
if judgment is taken by default or upon the report of a 
referee. This judgment is not a personal one in any 
sense, but is more of the nature of a judgment in rem ; 
the plaintiff cannot, therefore, have a contingent per- 
sonal judgment in the decree of foreclosure against any 
of the defendants,* Judgments of foreclosure are too 

' Jonee v. Steinberg, 1 Barb. Ch. (N. Y.) 252 (1845). In 
Luce V. Hinda, Clarke Ch. (N. Y.) 456 (1841), a case similar in 
all respecta to Jones v. Steinberj^, Vice-Chamcellor Whittlbbbt 
Bays, " I shall be, therefore, compelled to decree afrainst the de- 
fendant, according, to tlie prayer of the complaiiiaiit.'s bill. The 
order must be a reference to a master t« compute the amount 
due, — tlie final order will be for the sale of the raorf.ga^ed prem- 
ises, and a personal decree against the obligor. Kinds, for the 
deficiency, and in case an execution against Hinds does not 
realize the money, an execution must afterwards go against Stow 
(guarantor) for any balance due after sale of the premises, and 
execution unsatisfied against the obligor Hinds." 

2 Cobb V. Thornton, 8 How. (N. Y.' 66 (1852); See Welp v. 
Gunther, 48 Wis. 643, (1881) 

L-.,.„i,.,-^ ,,V.lt.)OJ^IL' 
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often entered without decreeing the respective liabil- 
ities of the different parties to the action. This may 
not render the judgmejit itaelf defective in any way, 
but it often causes litigation among the defendants in 
order to determine their respective liabilities. 

A judgment for deficiency cannot be rendered against 
a person liable for the debt, " unless he has appeared or 
has been personally served with the summons " or has 
submitted himself to the jurisdiction of the court.' 
Jurisdiction over the person is a prior requisite in New 
York practice, and doubtless is in the practice of other 
states. Consequently a personal judgment for deficiency 
cannot be obtained against a non-resident, unless he aip- 
pears in the action; and though such a judgment be 
docketed against a non-resident after service by publica- 
tion or otherwise, it will be irregular and void.* 
§ 90. Points in practice — the judgment for deficiency. 

The judgment for deficiency which courts are now 
generally authorized to decree against parties personally 
liable for the mortgage debt is a judgment for the bal- 
ance of the debt remaining unsatisfied after a sale of 
the mortgaged premises, and the application of the pro- 
ceeds of the sale to its payment.' If part of the debt 
is due and part not due, the judgment for deficiency can 
be rendered only for what is due; a personal judgment 

' New York Code, g 1827; the same rule prevails in Ohio; 
publication oftliesumraotisdoesnotgive jurisdiction for a personal 
judgment against a defendant ; Wood v. 8t,anberrv, 21 Ohio St. 
142 (1S71). 

2 Kchwinger v. Hickofe, 53 N. Y. 280 (1873) ; Gibbs v. Queen 
Ins. Co., 6S id. 131 (1875). 

a See Mutual Life Ins Co. v. Sonthard, 25 N. J. Eq. 337 (1874), 
for the practice in New Jersey, which is very similar to that in 
New York. See the cases cited below. 
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cannot be legally rendered for a debt which has not 
matured.* The first step ia to ascertain the amount of 
the unpaid balance. The judgment consequently cannot 
be rendered even contingently, until afler the master in 
chancery or the referee appointed to sell has made and 
filed his report.^ It is the usual practice for tke referee 
to state the amount of deficiency in his report of sale, 
and upon the confirmation of the report to docket judg- 
ment ft)r the deficiency.* It seems, however, from recent 
decisions that a confirmation of the referee's report of 
sale is not necessary prior to issuing execution.' 

The sum paid for the premises at the foreclosure sale 
must be taken as aconclusive determination of their value 

1 Skelton v. Ward, 61 Ind. 46 (1875) ; Smith v. Osboro, 33 Mich. 
410 (1876). 

2 Cobb V. Thornton, 8 How. (N. Y.) 66 (1852). See Lipperd v. 
Edwards, 39 Ind. 165 (1872). 

s Bank of Rochester v. EraerBon, 10 Paige (N. Y.), 359 (1843) ; 
McCarthy v. Graham, 8 id. 480 (1840) ; Bache v. Doscher, 41 Supr. 
Ct. (N. Y.) IGO (1876) ; aff'd 67 N. Y. 429. In California there 
can be no judgment for a deficiency till the referee has made his 
return that a balance remains unpaid after the sale. Hunt v. 
Dohra, 39 Cal. 304 (1870), citing the Practice Act, § 246. See 
also Rowland v. Leiby, 14 Cal. 156 (1859); Englund v, Lewis, 
25 id. 337 (1 864) ; Culver v. Rogers, 28 id. 520 (1865) ; CormeraiB 
V. Genella, 22 id. 118 (1863). 

* Springsteen v. Qillett, 30 Hun (N. Y.), 260 (1883) ; Moore v. 
Shaw, 15 id. 428 (1878); aCTd 77 N. Y. 513 (1879); Cobb v. 
Thornton, 8 How. (N. Y.) 86 (1852) ; Bache v. Doscher, 41 Sapr. 
Ct. (N. Y.) 150 (1876) ; affd 67 N. Y. 429 ; Bicknell v. Byme, 23 
How. (N. Y.) 486 (1862). In Wisconsin a prior order of confirma- 
tion is neceeeary; Laws of 1862, chap. 243; Tormey v. Gerhart, 

41 Wis. 54 (1876) ; also in Nebraska, Clapp v. Maxwell, 13 Neb. 
642 (1883). 8ee White v. Zust, 28 N. J. Eq. 107 (1877). In 
Michigan a special application must be made to the court, before 
execution can issue on a judgment of deficiency ; Oiea v. Green, 

42 Mich. 107 (1881) ; McCricket v. Wilson, 50 id. 513 (1883). In 
Leviston v. Swan, 33 Cal. 480 (1867), it was held that the clerk 
should enter up judgment for the deficiency on the filing of the 
referee's report of sale without the further order of the court. 
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as between the parties to the suit.' In determining the 
amount of the judgment for deficiency, there must be 
deducted from the proceeds of the Bale the costs and 
expenses of the plaintiff's attorney in conducting the 
action, the expenses and fees of the referee making the 
sale, and all taxes,* assessments and water rates* which 
are liens upon the property sold ; the amount of the 
proceeds then remaining is to be deducted from the 
amount of the debt and Interest as stated in the decree 
of foreclosure, and the balance will furnish the amount 
for the judgment of deficiency. It has been held erro- 
neous to enter a judgment of deficiency for a portion of 
the mortgage debt which had not become due, although, 
because the premises were so situated that they could 
not be sold in parcels, the entire proceeds of the fore- 
closure sale were applied to pay the debt due and to 
become due.* 

> In point., Snyder v. Blair, 33 N. J. Eq. 208 (1880), collating 
and reviewing the cases. 

a New York Code, § 1676 ; Cornell v. Woodruff, 77 N. Y. 203 
(1879) ; Fleiahauer v. Doellner, 80 How. (N. Y.) 438 (1881). 

» Marshall v. Daviea, 78 N. Y. 414, 422 (1879), reversing 16 
Hun, 608 ; Argald v. Pitts, 78 N. Y. 239 (1879) ; Cornell v. Wood- 
ruff, 77 id. 205 (1879). 

* Danforth v. Coleman, 23 Wis. B28 (1868) ; Taggert v. San 
Antonio, etc., 18 Cal. 460 (1861) ; Skelton v. Ward, 51 Ind. 46 
(1875); Darrow v. ScuUin, 19 Kans. 57 (1880) ; Smith v. Oabom, 
JB Mich. 410 (1875). 
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§ 91. Introductory. 

92. Mortgagor signing the bond or note, or covenanting in 

the mortgage payment of the debt, liable. 

93. All persons signing the bond or note which the 

mortgage accompanies, liable. 

94. All persons guaranteeing the bond and mortgage at 

its inception, liable. 

95. A married woman, signing the bond or other obliga- 

tion, liable — general principles. 

96. A married woman signing the bond or other obligation, 

liable —act of 1884 in New York. 

97. A married woman signing the bond or other obligation, 

liable — rule in New York prior to 1884, and in moat 
states at present. 

98. Persons origiually liable, deceased, their estates 

liable ; personal representatives proper parties. 

99. Persons originally liable, deceased, their heirs and 

devisees not proper parties- 
10(1. A person originally liable making an assignment in 
bankruptcy or voluntarily, assignee proper. 

§ 91. Introdactox7. 

For the purpose of a logical analysis, this part of the 
work will be considered under the Bub-divisions, Parties 
Originally Liable and Parties Subsequently Liable, Some 
writers have considered the following subject-matter 
under the headingSjParties Primarily Liable and Parties 
Secondarily Liable j but this division is not logical ex- 
cept as primary means original, and Peeondary means 
subsequent; furthermore, the words "primary" and 
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" secondary " are too suggestive of the relation of prin- 
cipal and surety, which would certainly not be a logical 
division of this subject, as the relation is so variable 
and subject to change whenever a new party becomes 
related to a bond and mortgage in such a way as to 
make himself personally liable for the debt. 

The logical division. Original and Subsequent, also 
furnishes an opportunity to consider the parties liable 
in chronological order. In this chapter, then, attention 
is to be given to parties who originally became liable 
for the mortgage debt, — that is, to those who became 
liable at the inception of the bond and mortgage. It 
is to be remarked again, that parties are not considered 
with reference to their being " necessary " or " proper," 
but with reference to their liability, it remaining at 
the option of the plaintiff whether he will make them 
parties or not, due regard being always had to the rela- 
tion of principal and surety. 

g 92. Mortgagor gjgning the bond or note, or covenanting 
in tlie mortgage payment of the debt, liable. 
The fact that a mortgagor who signs a bond or note, 
which is accompanied by a mortgage, for the payment 
of a sum of money, or who covenants in the mortgage 
without a bond or note to pay the same, is liable for the 
payment of that sum, rests upon the fundamental prin- 
ciple of law, that every man must perform his contracts 
and is liable for any breach of them.' There is scarcely 

» LoonaH v. Morris, 9 Pai^e (N'. Y.), 90 (1841) ; Bank of Roch- 
ester V. Emerson, 10 id. 359 (1843) ; Marsh v. Pike, Id id. 595 
(1844); Curtissv. Tripp. Clarke Ch.(N.Y.)317{1840); Schwitifrer 
V. Hickok, 53 N. Y. 280 (1873) ; Hunt v. Chapman, 51 ifl 55B 
(1873). yee National Fire Ins. Co. v. McKay, 21 id. 191,193 
(1860), where Comjitock, Ch. J., says obiler - " H. was the mort- 
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a case in which the question of deficiency is considered 
that does not give an obit^ didum, that the mort- 
gagor is the first person to become liable for the pay- 
ment of the debt.' That his relation as principal may 
be changed to that of surety, will be seen hereafter ; 
but hia name once subscribed to the contract of indebt- 
edness, he will always remain liable. 

If no note, bond or other legal obligation was given 
with the mortgage, the plaintiff will be confined to the 
mortgaged premises for his remedy,* unless the claim on 
which the mortgage is founded was an equitable one,* or 
there was a debt existing independent of the mortgage.* 
The same is true where the debt is barred by the stat- 
ute of limitations, or the obligor has been discharged in 
bankruptcy proceedings.' 

fagor and wae personally bound for the payment of the debt." 
ee Wadawortli v. Lyon, 93 N. Y. 201 {188S); Snell v. Stanley, 
58 111. 31 (1871) ; Steveiia v. Campbell, 21 Ind. 471 {1863); Price 
V. State Bank, M Ark. 50 (1853) ; Foote v. Hpragne, 13 Kas. 155 
(1874) ; Darrow v. tSculliii, 19 id. 57 (1877), where the notes were 
all due by the terms of an interest clause and judgment for the 
whole araoniit was held proper ; Conn. Mut. Life Ina. Co, v. Tyler, 
8 Bis3. C. Ct. (U. a.) B69 (lb7S), holding that the fact that a mort- 
gagor has conveyed hia equity of redemption in the premieea 
does not release him from his personal liability on the bond. See 
contra in New Jersey since the act of 1880, which provides that a 
judgment for deficiency shall not be decreed ina foreclosure; 
Naar V. Union & E. L. Co., 34 N. J. Eq. Ill (1882) ; Allen t. 
Allen, lb. 493 (1882). 

1 Calvo V. Daviea, 73 N. Y. 211, 216 (1878); Birnie v. Main, 
29 Ark. 591 (1874). 

a Coleman v. Van Rensselaer, 44 How. (N. Y.) 368 (1873); 
Fletcher v. Holmes, 25 Ind. 458 (18U5) ; Yan Brunt v. Mismer, 8 
Minn. 232 (1863); Himt v. Lewin, 4 Stew. & Port. (Ala.) 188 
(1833). 

3 Jones, § 1711. 

* Gaylord v. Kiiapp, 15 Hun (N. Y.), 87 (1878). " Every mort- 

fage implies a loan and every loan a debt ;" Oritcher v. Walker, 
Murphy (N. C), 488 (1810) ; Jonea, § 1715. 
B Einlock v. Mordecai, 1 tipeer's Eq. (8. C.) 464 (1844). 
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g 93. AU penons Bignlng the bond or note which the 

mortgage accompanies, liable. 

In an action to foreclose a bond and mortgage, 
where the bond has been executed by persons other 
than the mortgagors, as well as by the mortgagors, 
it is proper to make such obligors parties to the 
action and to demand against any or all of them 
a judgment for deficiency, as they are all liable 
upon the bond for the debt.^ This is also true if 
the instrument of indebtedness is a note^ or other form 
of obligation.' The authority to join such obligors in 
an action to foreclose a mortgage and to demand a per- 
sonal judgment for deficiency against them is derived 
from the codes and statutes of the several states.* In 
a recent foreclosure in New York, where the bond had 
been signed by others than the mortgagors, the court 
held : " The Revised Statutes provide that if the mort- 
gage debt be secured by the obligation or other evidence 
of debt, of any other person besides the mortgagor, the 
complainant may make such person a party to the bill, 
and the court may decree payment of the balance of such 
debt remaining unsatisfied after a sale of the mortgaged 
premises, as well against such other person as the mort- 
gagor, and may enforce such decree as in other cases. 
The same provision is, in substance, continued in the 
Code. These authorities justify the plaintiff in joining 
in this action all the parties to the bond, the payment 

1 Thome v. Newby, 59 How. (N. Y.) 120 (1880) ; ScoBeld v. 
DoBcher, 72 N. T. 491 (1878) ; in point, Suydam v. Bartle, 9 
Paige (N. T.), 294, 296 (1841) ; Bathgate v. Haakin, 69 N. T. 
633 (1875). 

3 Davenport Plow Co. v. Mewia, 10 Neb. 317 (1880). 

' Fond du Lac Harrow Co. v. Haskins, 51 Wia. 185 (1881). 

* New York Code, § 1627. 
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of which is secured by the mortgage sought to be fore- 
closed, and in demanding a judgment against all the 
obligors for any deficiency which may arise.'" If a 
husband executes with his wife a bond, to secure which 
a mortgage is given on her separate real estate, he will 
be liable for a personal judgment in a foreclosure.^ A 
person who has signed the bond or note-, but not the 
mortgage, is not an indispensable party to maintain the 
action or to perfect the title, as he has no interest in 
the premises.' 

Where statutory provision has not been made for 
judgments of deficiency, the obligation upon the bond 
can be enforced only by a separate action at law. 
Folger, J., has said, in considering this question, that 
the statute " was enacted to give the court in which the 
foreclosure of the mortgage was had full jurisdiction 
over the whole subject, and to save the necessity of 
actions at law, and to allow one court to dispose of the 
whole subject, instead of compelling parties to resort to 
other tribunals j » * • and is applicable to every 
case where the owner of the mortgage has any personal 
security for the mortgage debt, whether it be the bond 
of the mortgagor or the covenant of another person." * 

^ Thome v. Newby, supra, per Van Vorbt, J.; Sprague v, Jooee, 
9 Paige (N. Y.), 395 (IH42), was very similar, in that the bond 
was signed by two persons and the mortgage by only one ; both 
obligors on the bond were held liable for a judgment of deficiency. 

' Oonde 7. Shepard, 4 How. (N. Y.) 75 (1849). 

» Deknd v. Mershon, 7 Clark (Iowa), 70 (1858). In Milroy v. 
Stockwell, 1 Carter (Ind.), 35 (1848), it was held that such an 
obligor was a necessary party, and that upon his death the action 
should be revived against bis personal representatives. 

* Scofield V. Doacher, 72 N. Y. 491, 493 (1878). 



ioy Google 



QDAILANT0R6 OF BOND AND MOBTGAOE LIABLE. 207 

g 94. All persons gnarantaeiiig the bond and mortgage at 
its inception, liable. 

All persons who guarantee the payment or collection 
of a bond and mortgage by a separate instrument, at 
the time of their execution or before their transfer, 
are liable for the mortgage debt and may be made 
parties to an action to foreclose for the purpose of 
recovering a judgment for deficiency against them as 
stated in the foregoing section.^ 

There are almost no cases ruling directly upon this 
question, but from analogous cases^ and the general 
principles of law applicable to guarantors and sureties, 
the proposition of this section is unquestionably true. 
In an action where it appeared tliat the mortgagee had 
assigned his mortgage, guaranteeing its payment, and 
subsequently taken the bond of a third person as a further 
security for the payment of such mortgage, Chancellor 
Walworth held that the third person was liable for a 
judgment of deficiency in the foreclosure, saying, " It 
is well settled, however, that where a surety, or a 
person standing in the situation of a surety, for the 
payment of a debt, receives a security for his indemnity 
and to discharge such indebtedness, the principal 
creditor is, in equity, entitled to the full benefit of that 
security." ' 

1 Guion V. Knapp, 6 Paige {N. T.), 43 (1836) ; Curtis v. Tyler, 
9 id. 435 (1842) ; Mathews v. Aikiii, 1 N. Y. 595 (1848) ; Burdick 
V. Burdick, 20 Wis. 348 (1866). See Hunt v. Piirdy, 82 N. Y. 
488 (1880) ; Grant v. Griswold, 82 id. 569 (1880). 

2 Curtis V. Tyler, supra ; Luce v. Hinds, Clarke Oh. (N. T.) 453 
(1841); Jonee v.' Steinbergb, 1 Barb. Ch. (N. Y.) 250 (1845); 
Bristol V. Morgan, 3 Edw. Ch. (N. Y.) 142 (1837). 

' Curtis V. Tyler, supra, giving citations in point. In Maure 
T. Harrieon, 1 Eq. Ca. Abr. (EngQ 93 (1692), it was held that in 
equity a bond creditor was entitled to the benefit of all counter- 



aogle 



Wo PABTIES TO UOKTQAQB F0BSCL0SDRE8. 

g 95. A married woman slgnijig the bond or otJier obliga- 
tion, liable — general principles. 

With the general growth during the past century in 
England and America of legislation and decisions, en- 
lar^ng the powers of married women over the dispo- 
sition of their property, there has been developed a cor- 
responding or correlative line of decisions in the courts, 
holding them and their separate estates responsible for 
any breach of their contracts. It is not within the 
scope of this work to discuss the history or principles 
of this very interesting branch of the law.' Our at- 
tention must be confined simply to a general statement 
of the latest rulings of the courts upon the question of 
a married woman's liability for the payment of a mort- 
gage debt, and to showing that she is a proper party to 
a foreclosure, if a judgment for deficiency is desired 
against her. The common-law doctrine, which ren- 
dered a married woman totally incapable of making 
contracts, practically remains in force in no state, but 
has been modified by legislation or innovations of the 
courts, until, at present, it is a universal rule that a mar- 
ried woman can bind her separate estate for all pur- 
poses that may be necessary to enable her to hold and 
enjoy the same. 

bonds or collateral securities given by the principal debtor to bis 

surety. 

^ The history of tlie law atTecting married women's contracta 
and their control of their separate property is ably discussed by 
Leonard A. Jones in bis IVeatise on Morl^ga^es, g§ 106-218. 
The history and principles of the same law in the state of New 
York are given in greater detail by Abner C. Thomas in his 
Treatise on the Law of Mortgages, p. 195. To the student of 
equity j I iris prudence, the development of this branch of the law in 
England and America is very interesting, as its different stages 
can be so accurately traced in the legislation and deusions of 
the two countries. 

Uigil.zecy Google 
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§96. A manied woman slgiiii^ the bond or othnr ob- 
ligation, liable — act of 1884 in XCew Tork. 

The New York act of 1884 in relation to the rights 
and liabilities of married women has rendered obsolete a 
great majority of the decisions adjudicating the liabil- 
ities of married women and their separate estates for 
the performance of their contracts under the acts of 
1848-49 and 1860-62. That act provides that "A 
married woman may contract to the same extent, with 
like effect and in the same form as if unmarried, and 
she and her separate estate shall be liable thereon, 
whether such contract relates to hei* separate business 
or estate or otherwise, and in no case shall a charge 
upon her separate estate be necessary."'- 

> Laws of 1884, chap. S81. This act was passed May 28, 
1884, and by its provisions took effect immediately, so that all 
contracts made prior to May 28, 1884, are to be adjudicated ac- 
cording to the staiutes and decisions in force prior to that date. 
it ia also provided, " that this act shall not affect nor apply to any 
contract that shall be made between husband and wife- ' 

The position of Sanpord E. Church, Chibp Jddqe of the New 
York Court of Appeals, in relation to questions affecting a married 
woman's liability for her contracts, must be recognized here ; hia 
opinions have, undoubtedly, had a strong intluence in effecting 
the passage of this act. His decisions hare, at least, been almost 
prophetic. In the leading case of the Manhattan B. & M. Co. 
V. Thompson, 58 N. Y. 84 (1874), he said ; " If, when the legis- 
lature changed the common law in essential particulars in re- 
garding the interest in praperty of the husband and wife to a 
considerable extent as distinct and independent, and in recog- 
nizing the capacity of the wife to judge and provide for what her 
own welfarerequires'in acqniringana holdingthe legal title to 
property, and managing and disposing of the same as if unmar- 
ried and without subjection to the control of her husband; the 
courts had adopted as a reasonable and legitimate sequence, the 
• correlative rule of capacity to contract debts as if unmarried, 
restricted only to their collection from separate property, it might 
well be claimed that the rights of married women would have 
been as well if not better protected practically, sound public 
14 
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This law can, of course, have no ex post facto applica- 
tion and for a decade, at least, the decisions under the 
old statutes will be of importance, and must be ap- 
plied to cases arising on ooutracts made prior to 1884. 
All decisions which have been rendered in New York 
upon the liability of a person obligated for a mort- 
gage debt to have a judgment for deficiency rendered 
against him will, hereafter, apply with equal force to a 
married woman. In Massachusetts' and some other 
states, substantially the same law is in force, while in 
England the courts of equity have never held otherwise 
than that a married woman's separate estate was liable 
for every debt she might contract in any way. Eegard- 
ing her separate estate she can contract as freely as a 
man; and her estate is equally liable for all her obliga- 
tions, whatever their form or nature.' At law, how- 
ever, she and her separate estate are not liable. 

§ 97. A manied woman Bigning the bond or other obliga- 
tion, liable — rule in ITew Tork prior to 1884, and 
in moBt BtatsB at present. 

The decisions which make a married woman who has 
signed a bond or other obligation, to which a mortgage 

policy, and business morality more promoted, and a flood of ex- 
pensive and vexatious litigation prevented. 

" Courts of equity in England have uniformly exercised a power 
of enforcing contracts of married women against their separate 
estates, which has practically produced this resnlt (2 P. Wms. 
144; 1 Cr. & Ph. 48). But our courts have adopted more con- 
servative principles, and it is better to adhere to them untU the 
legidatuTe in its wiadovi and powtr shall see fit to change thsm." 
To the same effect is his opinion in Yale v. Dederer (68 N. Y. 
334 (1877). This case was three times before the Court of Ap- 
peals (18 N. Y. 265 ; 22 id. 450 ; 68 id. 334). 

1 Jones, §112. 

2 Manhattan B. & M. Co. v. Thompson, 58 N. Y. 85 (1874) ; 
Yale V. Dederer, 22 id. 450 (1860) ; Jones, § 112. 
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is collateral, liable fora judgment of de6ciency in an action 
to foreclose a mortgage, are, under the same state of 
facts, precisely the same in their reasoning and conclu- 
flions as those which establish her liability for the per- 
formance of her other contracts. The cases are numerous 
in fixing her liability upon ordinary contracts, and by 
analogy are applicable to her liability in mortgage fore- 
cloBures where a judgment for deficiency is sought 
against her.' Church, Ch. J., who made a careful study 
of the liability of the separate estate of a married 
woman for her contracts, concluded that such lia- 
bility may be enforced, — 1, When created in or about 
carrying on a separate trade or business of the wife (35 
Barb. 78; 5.SN.Y.422); 2. Whenthecontractrelatesto, 
or is made for the benefit of, her separate estate (36 N. T. 
600; 37 id. 35); 3. When the intention to charge her 
separate estateis expressed in the instrument or contract 
by which the liability is created' (18 N. T. 265; 22 id. 
450). These three propositions substantially embody the 

' If the wife has signed the mortgage alone and not the bond, 
it will be erroneous to demand a personal judgment against her ; 
Gebhart v. Hadley, 19 Ind. 270 (1862) ; in Buell v. Shuman, 28 id. 
464 (1867), she had signed the note also, bnt was held not personally 
liable- Rogers v. Weil, 12 Wis. 664 (1860). In Brick v. Scott., 47 
Ind. 299(1874), the court went so far as to hold void a mortgage 
given on her separate estate, the proceeds of which went to the 
husband ; apparently overruled, however, in Herron v. Herron, 91 
Ind. 278 (1883). See also Martin v. Cauble, 72 id. 67 (1880); 
Moffitt V. Roche, 77 id. 4K (1881); McCarty v. Tarr, SS id. 444 
(1882). In Sperry v. Dickinson, 82 id. 132 (1882), the wife 
covenanted in the mortgage to pay a note, and she was held liable. 
See Merchants' Nat. Bk. v. Raymond, 27 Wis. E)67 (1871), where 
no question seems raised but that a feme aovert is bound as much 
by her contracts as a feme sole. 

2 Mack V. Austin, 29 Htin (N. Y.), 534 (1883). See Penn. 
Coal Co. V. Blake. 85 N. Y. 228 (1881) ; McGlaughlin v. O'Rourke, 
12 Iowa, 459 (1861) ; Brick v. Scott, 47 Ind. 299 (1874) ; Layman 
V. Shultz, 60 id. 541 (1878). 
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law as it exists in most of the states ; some states follow 
the rule of the English courts of equity as stated in the 
preceding section, and a few have gone as far as New Tork 
in the act of 1884. "The general principles applicable 
to this subject have been too firmly settled by repeated 
adjudications, to justify a reconsideration of the groands 
upon which they were arrived at. The most import- 
ant of these principles is, that the statutes of 1848-49 
and 1860-62, did not operate to remove the general disa- 
bility of married women to bind themselves by their 
contracts, not even to the extent of their separate estates. 
This made it necessary to define specifically, in what 
cases and under what circumstances such contracts 
could or ought to be enforced against their separate 
property, and the difficulty of accomplishing this pur- 
pose has led to most of the litigation on the subject." ' 
To the above must be added a fourth proposition, 
that a mortgage given by a married woman oo ber sep- 
arate estate is always valid against her to the extent 
of the value of the mortgaged lands, the reason for this 
being that the mortgage is a specific charge upon a specific 
part of her separate estate ; — " an appropriation only of 
so much of her estate as the mortgage covers."^ This 

1 Manhattan B. & M. Co. v. Thompaoii, 58 N. Y. 82 {1874), 
per Church, Ch. J., citing Tale v. Dederer, 18 id. 282 (1858); 
22 id. 4tS0 {18B0); 68 id. 329 (1877); Owshb v. Cawley, a6 id. 
600 (1867) ; Ballin v. DiUaye, 37 id. 85 (1867) ; Com E. Ins. Co. v. 
Babcock, 42 id. 613 (1870) ; S. C, 36 How. (N. Y.) 216 ; Vroo- 
man v. Turner, 8 Him (N. Y.), 78 (1876) ; reversed in part, 69 
N. Y. 280 ; ccmira, Brown v. Herman, 14 Abb. (N. Y.) 394 (1862). 

» Man. L. Ins. Co. v. Glover, 14 Hun {N. T.), 154 (1878); 
Payne v. Burnham, 63 N. Y. 74 (1875) ; Corn E. Ins. Co. v. Bab- 
cock, 42 id. 613 (1870); Kidd v. Conway, 65 Barb. (N. Y.) 158 
(1873); SeeSpearv. Ward, 20 Ca!. 660 (1862); Eaton v. Naaon, 
47 Me. 132 {I860) ; HoUia v. Francois, 5 Texas, 196 (1849) ; Voor- 
hies T. Granbenr, 5 Baxter (Tenn.), 704 (m75} ; Black v. Gal- 
way, 24 Penn. St. 18 (1854). See Penn. act of 1848. 
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proposition ie universally sustained in the English and 
American courts, luid for its reason relates back to the 
broad principle that a married woman can mortage 
her real estate.' 

Payne v. Bumham* in which also the opinion is 
written by Church, Ch. J., is a leading case upon the 
question of a married woman's liability for a judgment 
of deficiency in the foreclosure of a bqnd and mortgage 
which she executed jointly with her husband. Themort- 
gage in that case was executed on her separate estate, 
but she received no part of the loan, the entire amount 
going to her husband ; she was held not liable for a judg- 
ment of deficiency. If, however, she had received a part 
only of the consideration for which the bond signed by 
her was given, she would have been held liable for the 
deficiency,^ In a case where a married woman re- 
ceived the consideration of a mortgage upon her prom- 
ise to repay it, it was held that it was borrowed for the 
benefit of her separate estate. She answered that she 
was a married woman not carrying on any separate 
business ; a demurrer to the answer by the complainant 
was sustained.* The complaint must state specifically 
the grounds on which a judgment for deficiency is de- 
manded against a married woman ; otherwise a personal 
judgment taken upon default wilt be held void." A bond 

' See § 43. anU. 

2 62 N. T. 69 (1875), reversing 2 Hun, 143 ; 4 T. & C. 678 ; 
McKeon v. Hagaii, 18 Hun {N. T.), 65 (1879); Williamson v. 
Dnffy, 19 id. 312 (1879); Manhattan Life Ins. Co. v. Glover, 14 
id. 163 (187B). , In Honrk v. Murphy. 12 Abb. N. C. {N. T.) 402 
(1883), she bound her separate estate expressly. 

» Jones V. Merritt, 23 Huii (N. Y.), 184 (1880). 

* Williamaoii v. Duffy, 19 Him (N. Y.), 312 (1879). 

s Manhattan Life Ins. Co. v. Glover, 14 Hun (N. T.), 163 {1878). 
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and mortg^e executed by a married woman to secure 
part of the purchase-money for premises conveyed to 
her, will render her liable for a judgment of deficiency in 
an action to foreclose, on the theory that the trans- 
action was for the benefit of her separate estate.^ In 
an action to foreclose a purchase-money mortgage. Park, 
J., said, " I do not understand how it can be said that 
a debt, contracted on the purchase of property which 
the purchaser takes into possession and enjoys, is not 
a debt contracted for the benefit of the purchaser's 



g 98. Fersom ozlginally liable, deceased, their eatatea 
liable — perBonal representatives proper parties. 

Where a mortgagor or other person who was person- 
ally liable for a deficiency on the foreclosure of amortgage 
is dead, his personal representatives may be made parties 
to an action to foreclose the mortgage, and a decree may 
be rendered therein that the deficiency be paid out of 
the estate in their hands in the due course of its ad- 
ministration.' This proposition was first advanced by 

' Ballin v. Dillaye, 37 N. T. 35 (1867) ; S. C, 35 How. (N. Y.) 
216 ; Flinn v. Powers, 36 N. Y. 289 (1S68) ; Vrooman v. Turner, 
8 Hun (N. Y), 78 (1876) ; reversed in part, 69 N. Y. 280 ; Brun- 
ner'a Appeal, 47 Penn. 67 (1864); Snyder v. Nobie, 94 id. 286 
(IStiO); Chase v. Hubbard, 99 id. 226 (1881). 

* Ballin v. Dillaye, supra, citing Ames v. Foster, 3 Allen 
{Mass.), 541 (1862) ; Stewart v. Jenkins, 6 id. 300 (1863) ; Baaford 
V. Pearson, 7 id. 605 (1863); Rogers v. Ward, 8 id. 387 (1864). 
But in Pemberton v. Johnson, 64 Mo. Rep. 342 (1870), she was 
held not personally liable. 

B Glaciua v. Fogei, 88 N. Y. 439 (1882) ; Bcofield v. Doacher, 10 
Hun (N.Y.), 582(1877); aff'd72N.Y.491; Flieasy. Buckley, 90 N. 
Y. 286 (1882) ; Lockwood v. Fawcett, 17 Hun (N. Y.), 147 (1879). 
For the practice in South Carolina, see Gray v. Toomer, 6 Rich. 
Law (S. C.), 261 (1852). In Drayton v. Marshall, Bice's Eq. (S. C.) 
373 (1839), personal ^preaentatives were held proper parties ; 
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Chancellor Walworth in Leonard v. Morris, and has never 
been seriously questioned. He held, " Where the person 
who is thus secondarily liable for such deficiency is dead, 
I can at present see no legal objectioii to making his 
personal representatives parties to the suit for the pur- 
pose of obtaining a decree against them for the payment 
of such deficiency out of the estate of the decedent in 
their hands, to be paid in a due course of adminis- 
tration. * * * No decree can be made for the 
payment of the deficiency out of the estate of the 
decedent, so as to entitle the complainant to an execution 
thereof in this court, until a full account of the adminis- 
tration of the estate has been taken ; except in those 
cases where the executors and administrators admit 
assets sufficient to pay the complainant's debt, and all 
other debts of an equal and of a higher class which 
were due by the decedent." ' Judge Miller of the New 
York Court of Appeals cited this case with approval in 

and it was fnrther tield that the balance of a mortgage debt was 
entitled to priority of payment out of the general estate over 
simple contract debts. See Edwards v. Sanders, 6 Rich. (8. G.) 
31« (1874). See Rodman v. Rodman, 64 Ind. BS (1878), support- 
ing the text and holding that there can be no decree over for a 
deficiency nnless the pergonal representatives are made parties. 
See the earlier case of Newkirk v. Burson, 21 id. 129 (1863), to 
the contrary. In Prieto v. Duncan, 22 111. 26 (1859), a decree 
for deficiency was taken against the estate of a deceased mort- 
gagor, none of his personal representatives having been made 
Sarties ; on appeal it was held error, and the court followed the 
ew York rule in Leonard v. Morris, 9 Paige (N. T.), 90 (1841). 
lu Bennett v. Spillars, 7 Texas, 600 (1852), the New York rule 
was established for Texas, though no authorities are cited in the 
Opinion per Hemphill, Ch, J. Conira to the text is Pechand v, 
Rinquet, 21 Cal. 76 (]862), aud Fallon v. Butler. 21 id. 24 (1862), 
holding that a judgment for deficiency cannot be rendered 
against personal representatives, but that the actual deficiency 
can be presented to them for payment in the due course of 
administration. 

^ Leonard v. Morris, 9 Paige (N. Y.), 90, 92 (1841). 
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1882, flaying, " If the mortgaged premiaes were inadequate 
and the security thus failed, the debt waa still existing 
for what was unpaid, and the remedy was perfect against 
the mortgagor, under the statute which was evidently 
designed for the purpose of avoiding the necessity of 
two separate actions. If the mortgagor was alive, 
the judgment would have been t^ainst him personally, 
and upon his decease his estate would have been liable 
to pay. the same, and his executors or administrators 
could have been corapelled to apply funds in their handa 
in liquidation of the judgment. That the action was 
brought after the mort^gor's death, and against the 
executors, can make no difference, and does not relieve 
them from the liability which the testator had incurred, 
and which they would be obliged to meet, had the judg- 
ment preceded his deatii. The foreclosure of the mort- 
gage was in fact against the executors, who were standing 
in the place of the mortgagor, and the judgment was 
against his representatives, who were liable to satisfy the 
same out of any assets of the mortgagor in their hands. 
It is very clear upon principle that the representatives are 
liable to pay the debt of a deceased party in any event. 
But if any doubt can properly arise, it is settled by the 
statute which authorizes actions to be maintained by 
and against executors in all cases in which the same 
might have been maintained by or against their respect- 
ive testators. The case of Leonard v. Morris holds 
distinctly that when the mortgagor or other party 
personally liable for the deficiency in a foreclosure case 
is dead, his personal representatives may be parties to 
the suit, to enable the complainant to obtain a decree 
that the deficiency be paid out of the estate in their 
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hands in a due course of admiDistration. The rule stated 
is well settled, and if any different one was adopted, the 
execution of a bond would be an idle ceremony in case 
of the maker*a death."' 

In an action to foreclose, where judgment was de- 
manded against the survivor of two obligors, and 
further that on the return of an execution ngainst 
him unsatisfied the balance be adjudged to be a debt 
against the estate of the deceased obligor, to be paid by 
his administrator in the due course of administration, 
the court held that a decree could not be made against 
the estate of the decedent in the same action.'' But it 

1 GlaciuH V. Fogel, 88 N. T. 439 (1882). 

^ Tic B- Chancellor Whittlksbt, in writing' the opinion in 
Rhodes v. Evans, Clarke Ch. {N. Y.).170 (1840), aays: "These 
provisions would authorize a personal decree against Evans, and 
a^ainstRocheeterif hewas living, forany such balance; but will 
it authorize such decree against Rochester's administrator, he be- 
ing dead? Such decree is authorized oiAy viheii such balance is re- 
coverable at law. Thie bill is filed against Evans and the adminiB- 
trator, widow and heirs of Rochester. For the purpose of obtain- 
ing a sale of the land, all these are rightly made parties ; but 
can they be joined for the purpose of a personal decree against 
them jointly ? This question is answered by an answer to the 
question whether they could be jointly sued npon the bond at 
law. The decisions and well settled principles of our courts 
clearly and decidedly answer this question in the negative. 
Evans and the administrator of Rochester could not be joined as 
defendants in a suit at law upon the bond. Bvana must be 
sued as survivor. Then this is not a debt which is recoverable 
at law, in the mode which the complainant has sought to recover 
it in this court ; and, consequently, there can be no decree against 
the administrator of Rochester in this court. But the complaiti- 
ant asks this court to determine the amount due from Rochester's 
estate upon this demand, after the premises are sold, and after 
an execution has been returned unsatisfied again^ Evatis. It 
seems to me that this is a matter which does not belong to the 
jurisdiction of this court, at least in the present shape of the 
cause. The surrogate has jurisdiction to marshal Rochester's 
assets, and direct how they shall be paid. Other creditors have 
an interest in the amount of this debt, and in settling this 
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is doubtful whether this is good law under the more 
recent decisions.' If the plaintiff fails to make the 
representatives of a deceased person who was liable for 
the mortgage debt parties to the action or does not 
demand a judgment of deficiency against them, he can 
present his claim for an unpaid balance to the personal 
representatives, and if payment is refused, an action 
can be maintained against them to recover the defi- 
ciency, — only, however, by leave of the court in which 
the mortgage was foreclosed.* 

g 99. Persona originally liable, deceased, their heirs and 
devisees not proper parties. 

Ab has been seen from the decisions cited in the 
preceding section, the personal representatives of a de- 
ceased obligor are proper parties to an action to fore- 
close a mortgage, for the purpose of determining the 
amount of any de6ciency that may arise, and of estab- 
lishing a claim to be presented and paid in the due 

amount, and they are not before the court to contest this claim ; and 
I doiibt whether a decision of this court would be binding upon 
them in any manner whatever. If they had notice of this pro- 
ceeding, they might possibly contest this claim, or they might 
see that the mortgaged premiees produced enough to pay the 
mortgage debt, so as ta relieve the personal fund; but they are 
not here, and I cannot make a decree which shall bind them in 
any manner." This case is cited in no decision, and it is plainly 
overruled in substance by Leonard v. Morris, supra; Cflaciua v. 
Fogel, xupra ; Lockwood v. Fawcett, supra. 

' See the cases, supra. lu Trimmer v. Thomson, 10 Rich. N. S. 
(S. C.) 1(J4, 178 (1877), an exhaustive opinion was written by 
Haskell, A. J., who held, in an action upon a joint and several 
bond, where one of the obligors had died and the verdict was 
generally for money, that separate judgroenta could be rendered. 
against the survivor and the executors of the deceased obligor. 
See Daniels v. Moses, 12 8. C. 130 (1880). 

i* Scotieid V. Doscher, 72 N. Y. 491 (1877); Glacius v. Fogel, 
88 id. 440 (1882). See § 8B, ante, and the notes. 
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course of the admiuistration of the estate of the dece- 
dent. Another line of decisions holds distinctly that the 
heirs of a deceased person who waa liable for the mort- 
g^e debt are not proper parties to an action to foreclose 
a mor^ge, where a judgment for deficiency is sought 
against his estate.' If the decedent owned the equity 
of redemption and was at the time liable for the pay- 
ment of the mortgage debt, his heirs and devisees are» 
of course, necessary parties for cutting off the equity 
of redemption which descended to them ; but a judg- 
ment for deficiency can, in no event, be demanded 
against them in the same action.^ The remedy against 
the heirs and devisees must be exhausted in a separate 
and subsequent action to charge lands which have de- 
scended to them with the payment of the decedent's 
debts.^ In Leonard v, Morris, quoted in the preceding 
section, this proposition was pointedly presented to 
Chancellor Walworth, who said : "Admitting that it 
may be proper to make the personal representatives of 
a deceased mortgagor or guarantor parties to a bill of 
foreclosure, where it is probable there may be a de- 
ficiency, there is no case in which it is allowable to 
make heirs or devisees who have no interest in the 
mortgaged premises parties to a bill of foreclosure, 
with a view to reach the estate descended or devised 
to them, to satisfy an anticipated deficiency upon the 
sale of the mortgaged premises. To authorize the 
filing of a bill (gainst heirs or devisees, to obtain satis- 
faction of a debt which is not a specific lien upon the 

> See Alexander v. Fray, 9 Ind. 481 (1857). 

> CandifF v. Brokaw, 7 111. App. 147 (1881). 

» MerchaDts' Ins. Co. v. Hinmau, 15 How. (N. Y.) 182 (18B7). 
Soe Sutherland t. Rose, 47 Barb. (N. Y.) 144 (1866). 
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estAte descended or devised to them, the complainant 
must show by his bill that the personal estate of the 
decedent was not sufficient to pay the debt, or that the 
complainant has actually exhausted his remedy against 
the personal estate and the personal representatives 
and next of kin, etc. And it is impossible to do tbis aa 
to the deficiency in a mortgage case where, at the time 
of filing the bill to foreclose the mortgage, it cannot 
be known that there will be any deficiency whatever. 
In proceedings against heirs or devisees, tbe statute 
also requires the complainant to state in his bill, with 
convenient certainty, the real estate descended or de- 
vised. Again, the Revised Statutes have prohibited 
the bringing of any suit against heirs or devisees of any 
real estate, in order to charge them with a debt of "the 
testator or intestate, within three years from the time 
of granting letters testamentary or of administration 
upon his estate. * * * The guardian ad litem of 
the infant defendant, therefore, instead of putting in 
a general answer,* and consenting to a decree against 
such infant, should have raised objection, either in his 
answer or by demurrer, that the bill was improperly 
filed against the heirs and devisees. The bill must be 
dismissed as to the heirs and devisees of the obligor, 
but without prejudice to the complainant's right to 
proceed against them by a new suit to charge them 
with the payment of any deficiency which may exist 
after the sale of the mortgaged premises, and which 
cannot be collected from the estate of the mortgagor, 
nor from the personal estate of the obligor, after due 
proceedings had before the surrogate.'" 
' 9 Paige (N. Y.), 90, 92 (1841); Fliesa v. Buckley, 22 Him 
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§ 100. A person originally liable, making an aaslgmnent 
in bankruptcy or volontaxlly, aaslginee proper. 
It is advanced here as an original proposition that 
an assignee in bankruptcy, or by general assignment 
of a person who was, at the time of the assignment, 
liable for the mortgage debt, is a proper party to an 
action to foreclose a mortgage, and one against whom a 
judgment for deficiency can be demanded and decreed, 
to be paid in the due course of his administration upon 
the estate of the bankrupt. This proposition has been 
presented to no court, as far as can be ascertained, but 
it is believed that it would be sustained, as the cases 
cited in the two preceding sections strongly support it 
by analogy. An assignee is only a representative of 
the bankrupt, and a creature of the law, the same as a 
personal representative of a decedent. The distinction 
should be made, however, that the demand against an 
assignee must be made before the final settlement of 
his accounts and his discharge, for after his trust is 
performed his relations to and duties with the property 
of the bankrupt are completely ended. 

(N. T.), 551 {1880). In Flieas v. Bucklev, 24 Huu (N. Y.), 515 
<1881). aff'd 90 N. Y. 286 (1882), DtKMAn, J., said: "The 
plajntiffa must first resort to the decedent's personal estate; 
that failing, they have their remedy against the heirs and dev- 
isees." 
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CHAPTER II. 
PARTIES SUBSEQCENTLT LIABLE. 

J 101. Introductory. 
1U2. Purchaser of a mortgagor, conveyance made subject to 
the mortgage, not liable. 

103. Purchaser of a mortgagor, assuming payment of the 

mortgage, liable — general principles. 

104. Theories of law upon which a mortgagee is allowed 

the beuetit of the contract of assumption. 

105. Purchaser not personally liable when his grantor is 

not personally liable, though he assumes payment 
of the mortigage. 

106. The affsuniption of a mortgage by a subsequent mort- 

gagee does not make him personally liable to the 
prior mortgagee. 

107. Can a grantor release his purchaser, assuming a mort- 

gage, from his liability to the mortgagee ? 

108. Intermediate purchasers, having assumed payment of 

the mortgage, liable. 

109. Assignor of a mortgage, guaranteeing payment or col- 

lection, liable. 

110. Intermediate assignors of a mortgage, guaranteeing 

payment, liable. 

111. Assigtior of a mortgage, covenanting as to title and 

against defenses, liable. 

112. All persons guaranteeing payment or collection of a 

bond and mortgage by a separate instrument, liable. 

113. Married women, obligating themselves in any of the 

preceding ways, generally liable. 

114. Persons sukisequently liable in any of the preceding 

ways, deceased, their estates liable — personal rep- 
resentatives proper parties ; heirs and devisees not 
proper parties. 



ioy Google 



HOW LIABILITT FOE HORTGAQE DEBT IS CREATED. 223 

g 101. lutrodnctoiy. 

Subsequent to the execution of a bond and mortgage, 
and consequent upon the establiBhment of the relation of 
mortgagor and mortgt^ee, with their respective benefits 
and liabilities, the title of the mortgagor to his lands, 
and of the mortgagee to his bond and mortgage, may 
be so transferred as to change their respective relations ; 
and to bring persons who were strangers to the execu- 
tion of the mortgage into such a relation to it, or to the 
equity of redemption, as to make them liable for the 
mortgage debt. In this chapter consideration will be 
given to such parties as were strangers to the original 
transaction between the mortgagee and the mortgagor, 
but who have subsequently become liable for the pay- 
ment of the indebtedness secured. The subject-matter 
of this chapter has been of constantly increasing imports 
ance in the law, owing to the increased number of con- 
veyances in the Eastern states, and to the facility with 
which mortgages and real estate titles are now trans- 
ferred. The whole general subject is intimately con- 
nected with the law of Principal and Surety ; but it is 
without the province of this work to give any attention 
to that branch of the law, except indirectly, and refer- 
ence must be had to special treatises on that subject. 

There are two principal ways in which this subse- 
quent liability for a mortgage debt may be created. 
The mortgagor may create it by conveying his equity of 
redemption in the mortgaged premises, and binding his 
grantee to assume the payment of the mortgage ; or the 
mortgagee may create it in an assignment by guaranteeing 
the payment or collection of the mortgage, or by making 
other covenants in respect to it. Questions affecting 
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the 'contract of assumption of the payment of a mort- 
gage have grown into such importance from their fre- 
quency and variety, that they might well he made the 
Bubject of a legal monograph ; hut for the purposes of 
this work, only the general and well established princi- 
ples of law affecting the subject need be stated. In the 
foot notes, however, a full list of cases, with catch words, 
will be given; and reference is had to the excellent 
work of Leonard A. Jones,^ who treats this subject in 
thirty-two octavo pages. The decisions in New York, 
however, are fully given in the following pages. 

§ 102. Purchaser of a mortgagor, convejrance made sub- 
ject to the mortgage, not liable. 

It is now well settled in all courts, where a mort- 
gagor conveys his equity of redemption to a purchaser 
without mentioning the mortgage in the instrument of 
conveyance, or by stating therein that the deed is 
made subject* to the mortgage, or by merely reciting 
the mortgage, that the grantee is not thereby made 
liable for the mortgage debt; and a judgment for 
deficiency cannot be demanded against him in an 

1 Jones on the Law of Mortgages, §§ 748, 770. 

» Binsoe V. Paige, 1 Keyes (N. Y.), 87 (1863) ; Stebbina y. HaU, 
29 Barb. (N. Y.) 524 (1859), collating and reviewing the ctuies; 
CJollina v. Rowe, 1 Abb. N. C. (N. Y.) 97 (1876), and the note to 
the case, in which are collated and analyzed the cases interpreting 
and fixing the meaning of the language employed in various 
deeds to express and to refer to the existence of a mort- 
gage on the premises. See Carter 7. Holahan, 92 N. Y. 498 
(1883); Wadsworth v. Lyon, 93 id. 201 (1883); Poet v. Trades- 
men's Bank, 28 Oonn. 430, 432 (1859); Rapp v. Stoner, 104 lU. 
618 (1882) ; Lewis v. Day, 63 Iowa, 575, 679 (1880), collating and 
reviewing the cases ; Slater v. Breeae, 36 Mich. 77 (1877) ; Stro- 
haner v. Voltz, 42 id. 444 (1881); Camfield v. Shear, 49 id. 313 
(1882) ; Woodbury v. Swan, 58 N. H. 380 (1883) ; Moore's Es- 
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action to foreclose the mortgage.' A grantee who 
takes " subject " to a mortgage simply contracte that 
the debt shall be paid out of the mortgaged land.* The 
clause "under and subject" is binding between the 
parties as a covenant of indemnity, but it gives the mort- 
gagee no rights against the purchaser. A purchaser at 
a judicial sale, which is made subject to a mortgage,' does 
not become personally obligated for the mortgage debt.* 
There is no implied promise or covenant of a personal 
obligation ; the premises are a primary fund for the 
payment of the debt ; but beyond their value, the pur- 
chaser is in no way liable. Even where the deed 
recited that the mortgage had been estimated as a part 
of the consideration money, and had been deducted 
therefrom, it has been decided that the grantee assumed 
no personal liability for its payment." Where the 

tate, 12 Phila. (Pa.) 104 (1882); Ins. Co. v. Addicke, lb. 490; 
Girard Trust Co. v. Stewart, 86 Penn. 89 (1878) ; Moore's Appeal, 
88 id. 450 (1879); Samuel v. Peyton, 88 id. 485; Merriman v. 
Moore, 90 id. 78 (1879) ; Cleveland v. Southard, 26 Wis. 479 
(1870); Weber v. Zeinient, 30 id. 283 (1872); Tanguay v. Felt- 
houeen, 46 id. 30 (1878). 

1 Belmont v. Coman, 22 N. Y. 438 (18tiO), a. leading case ; Mc- 
Lenahan v. McLeiiahan. 3 C. E. Green (18 N. J. Eq.), 101 (1866), 
collating the Enzlish authorities ; Carletoa v. Byington, 24 Iowa, 
173 (1867); Hull v. Alexander, 26 id. 589, 572 (1869). See 
Jones, §§ 735-740, for a fuller diacnssion of the subject of this 
section. 

^ Ludington v. Harrie, 21 Wis. 239 (1866). 

» Taylor v. Mayer, 93 Penn. 42 (1880). 

* Wagner v. Chew, 15 Penn. St. 323 (1860); Lening'a Estate, 
52 Penn. 135 (1866); Price v. Cole, 35 Texas, 461 (1871). In 
Porter V, Parmley, 52 N. Y. 185 (1873), no mention was made of 
a mortgage. 

" Belmout v. Coman, 22 N. Y. 438 (1860). See Dingeldein v. 
Third Ave. R. R. Co., 37 id. 575 (1868), distinguiahing Belmont 
T. Coman. In point, Fieke v. Tolman, 124 Mass. ^ (1P79), 
where the language was, " subject to a mortgage * * * whi<^ 
is part of the above-named consideration." 

16 
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language was, " subject * * • to a mortgage 
* * * which forms the consideration money of this 
deed," the grantee was held not liable.^ In New Jersey 
the rule is quite different, and the courts have held that 
equity raises upon the conscience of the purchaser an 
obligation to indemnify the mortgagor against the mort- 
gage debt.* Vice-Chancellor Van Fleet' very clearly dis- 
tinguishes the rules in New York and in New Jersey in 
reviewing Belmont v. Coman. " It was there held," 
he says, " that where lands are conveyed subject to a 
mortgage, and the amount of the mortgage is deducted 
from the purchase-money agreed upon, no personal lia- 
bility is thereby created (gainst the purchaser, but that 
the true exposition of the intent of the parties under 
such an arrangement is, that so much of the purchase- 
money as is represented by the mortgage is not to be 
paid by the purchaser to anybody, but shall be paid out 
of the land, and in that manner only. Such interpre- 
tation would undoubtedly carry into eflfect the intention 
of the parties where the interest sold is merely the 
equity of redemption, and the purchase-money agreed 
upon represents simply the value of the mortgagor's 
interest in the mortgaged premises over the mortgage 
debt ; but where the purchase-money agreed upon rep- 
resents the whole value of the premises free firom the 
mortgage, and one of the mortgagor's objects in selling 
is to relieve himself from the mortgage debt, the vendor 
would seem, according to the plain meanipg of the ar- 

1 IVotter V. Hughes, 12 N. T. 74, 78 (1854). 

2 TichenoT v. Dodd, 3 Qteen Ch. (N. J.) 454, 456 (1844) ; Twich- 
e11 T. Mears, 8 BIbb. C. Ct. (D. 8.) 214 (1882). 

» Held V. Vreeland, 80 N. J. Eq. 591, 593 (1879) ; Belmont v. 
Coman, 22 N. T. 438 {I860). 
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rangement, to liave a clear right to the whole sum 
agreed to be paid, or, if part is kept back to pay the 
mortgage, that the purchaser shall be required either bo 
to apply it, or to indemnify the mortgagor against the 
mortgage debt ; such I understand to be the prin<^iple es- 
tablished by the adjudications of this state, and in my 
view there can be no doubt it is founded on justice and 
reaaoD." In the recent case of Smith v. TVuslow^ the 
court cited Belmont v. Coman with approval, but seemed to 
limit it by saying, " It would be otherwise, and the con- 
tention of the appellant should prevail if, as he assumes, 
the mortgage debt formed part of the consideration of 
the purchase and was to be paid by the purchasers, or if 
he retained its amount." This would seem to indicate 
that the New York courts incline toward the New Jersey 
rule as more equitable and just. Much depends in 
each case upon the real intention of the parties. If it 
could be proven that it was the intention of the grantee 
to assume payment, then such language as has been 
given above would be construed to bind bim person- 
ally.* Again, although a deed may expressly bind a 
purchaser with the assumption and payment of prior 
mortgages, he would not be holden if it could be shown 
that such contract of assumption was inserted without 
his knowledge, and that he had no intention of binding 
himself personally.^ 

1 84 N. Y. 660, 661 (1881),p9r D&hforth, J. But see Bennett 
T. Bates, 94 id. S54 (1864), per Rtjoer, Gh. J., in point. 

* Andrewe v. Wolcott, 16 Barb. {N. T.) 21 {18tS2). See Jonee, 
§761. 

» Smith T. Trnslow, 84 N. Y. 660 {1881) ; Kilmer v. Smith, 77 
id. 226 (1879). See the next section and notes. 
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§ 103. Pnrcbasor of a mortgagor ttmiTn<ng payment of thtt 
mortgage, liable — general principles. 

If the purchaser of an equity of redemption assumes 
the payment of an existing mortgage on the premises, 
he thereby becomes personally liable for its payment, 
and may be made a defendant for the purpose of obtain- 
ing a judgment for deficiency against him.' If a pur- 

1 Russell V. Pistor. 7 N. Y. 171, 174(1852) ; Trotterv. Hughes, 
12 id. 74 (1854) ; Calvo v. Davies, 73 id. 212 (1878) ; Drury v. 
Clark, 16 How. (N. Y.) 424 (1857) ; Miller v. Wataon, 1 Sweeney 
(N. Y.), 374 (18Hft); Wales v. Sherwood, 52 How. (N. Y.) 413 
(1876); Mutual Life Ina. Co. v. Davies, 44 Supr. Ct. (N. Y^.> 
172 (1878), and the cases cited. See Bache v. Doscher, 67 N. Y. 
429 (1876) ; Price v. Pollock, 47 Ind. 362 (1874) ; Scorry v. El- 
dridge, 63 id. 44 (1878); Thompson v. Bertram, 14 Iowa, 476 
(1863), citing Burr v. Beers, 24 N. Y. 178 (1881). and relying 
upon Corbett v. Waterman, 11 Iowa, 87 (1860), and Moses v. The 
Clerk, 12 id. 140 (1861); Ross v. Kennison, 38 id. 396 (1874): 
Rogers V. Herron, 92 lil. 583 (1879); Rapp v. Stoner. 104 111. 
618(1882); Shiimaker v Sibert, 18 Kas. 104 (1877); Miller v. 
Thompson, 34 Mich. 10 (1876) ; Booth v. Conn. Miit. Life Ins. 
Co., 43 id. 299 (1880) ; Unger v. Smith, 44 id. 22 (1881) ; Follans- 
bee V. Johnson, 28 Minn. 311 (1882) ; Vreeland v. Van Blarcom, 
35 N. J. Eq. 530 (1882); Brewer v. Maiirer, 38 Ohio St. 543 
(1883), an important case ; Bishop v. Douglass, 25 Wis. 696 (1870). 
In the early cases of Missouri a purchaser assuming payment 
was held not liable under a statute ; Code of 1855, ch. 
113, § 11 ; Fithian t. Monks, 43 Mo. Rep. 502, 515 (1869) ; but 
under a later statute a purchaser has been held liable ; Heim v. 
Vogel, 69 Mo. Rep. 529 (1879). The liability must, however, bo 
entorced in an action apart from the foreclosure ; Fitzgerald v. 
Barker, 70 id. 686 ^879). In Hand v. Kennedy, 83 N. Y. 149 
(1880). W. purchased certain premises in his own name, but in 
fact for himself, K. and H. jointly, giving a purchase-money 
mortgage signed by himself alone as part payment ; subsequently 
W. conveyed to E. and H. undivided interests in the prop- 
erty, they assuming to pay specified proportional parte of 
the mortgage ; in an action to recover a judgment for deficiency, 
Eabl, J., held K. and H. liable to the mortgagee, and that there 
was a sufficient consideration to sustain their contract of assump- 
tion. See Williams v. Gillier, 28 Hun (N. Y.), 176 (1882), wher« 
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chaser assumes only a portion of the mortgage debt, he 
will be obligated for the payment of no more than he 
assumes.' And where the conveyance is to two or more 
tenants in common, they will be held jointly and not 
severally liable, though their interests in the property 
may not be proportionally the same.* With the contract 
of assumption the grantor becomes a mere surety for the 
debt. It is queried whether he can require the mort- 
gagee to foreclose when the mortgage becomes due, and 
whether he has any remedy by which he can protect 
himself except that of paying his bond and mortgage, and 
becoming thereby subrogated to the rights of the mort- 
gagee.' The bargain to assume payment being made 
between the mortgagor and his grantee, the mortgf^ee 
is a stranger to it ; he is at first in privity with neither 
of the parties to the contract ; yet he was, at an early 
day, held to be entitled to seize its benefits and to com- 
pel the grantee to perform his covenant. The debt 
becomes the grantee's own debt, and constitutes a portion 
of the consideration for the conveyance ; and the right 
to enforce the obligation is not changed by the fact that 
payment is to be made to the mortgagee, instead of to the 
vendor of the property. The theories of law, on which 
this proposition has at diflFerent times rested, will be 
mentioned in the next section. 

the agreement toasHume a part was oral, and the court excluded 
evidence of the oral a^^reeraent. 

1 Hnyder v. Robinson, 35 Ind. 311 (1871); Logan v. Smith, '2 
Mo. Rep. 455 (1876) ; Harlem Savings Bk. v. Mickelsburgh, 57 
How. (N. Y.) 106 (1878). See Bowne v. Lynde, 81 N. Y. 92 
(1883). 

2 Feiiton V. Lord, 128 Mass. 466 (1880). 

» Marshall v. Daviea, 78 N. Y. 415 (1879), par Rapallo, J. ; 
Mills V. Watson, 1 Sweeney (N. Y.), 374 (1869). 
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The form of remedy in New York, New Jersey' and 
most other states, is that the grantee is liahle upon his 
covenant; while in Connecticut,* Massachusetts,* and 
Rhode Island,' assumpsit is held to be the proper remedy. 
In an action by the grantor against the grantee, on a con- 
tract of assumption, the measure of damages is the un- 
paid amount of the mortgage." As between the mort- 
gi^or and his grantee who assumes payment, the 
grantee becomes the primary debtor, while .the mort- 
gagor occupies the new relation of a surety responsible 
to the mortgagee alone.' The land stands as the 
primary fund out of which the debt tnust be satisfied 
in the first instance ; if that is insufficient, it will 
rest upon the purchaser to redeem his promise made to 
the mor^agor to pay the obligation. Both the pur- 
chaser and the mortgagor are, of course, proper parties 

1 Klapworth v. Dreasler, 2 Beaa. Ch. (N. J.) 62 (I860), per 
Gbben, Chancellor, relpLg upon New York cases, and citing 
Green v. Crockett, 2 Dev. and Bat. Eq. Cas. (N. C.) 390 (1839). 
See Stiver v. Mahone, 24 N. J. Eq. 426 (1874), per Ronton, Chaw- 
OBLLOr; limited in Crowell v. Currier, 27 id. 152 (1876). See 
Crowell V. Hospital, 27 id. 6B0 (1876). The above caaea were 
superseded in part by chap. 265 of the iawe of 1880, providing 
that a j udgment for deficiency cannot be recovered in an action 
to foreclose. The contract of assumption remains valid to the 
mortgagee, but it can be enforced only in a separate action at 
law ; Naar v. E. L. Co., 34 N. J. Eq. Ill (1881) ; Allen v. Allen, 
lb. 493 (1882); Newark Savings Inat. v. Forman, 33 id. 436 
(1881). See the next section and notes. 

s Chapman v. Beardsley, 31 Conn. 116 (1862). 

8 Fenton v. Lord, 128 Mass. 466 (1R81) ; Lappen v. Gill, 129 
id. 849 (1881); Williams v. Fowler, 132 id. 385 (1882); See Bra- 
man V. Dowse, 12 Cush. (Mass.) 227 (1853) ; Drury v. Tremont 
Imp. Co., 13 Allen (Mass.), 168 (1886). 

* Urquhart v. Brayton, 12 R. I. 169 (1880). 

Furnas v. Drugin, 119 Mass. 600 (1876); Locke v. Homer, 
131 id. 93 (1881); Reed v. Paul, 131 id. 129. 

■ Drury v. Clark, 16 How. (N. Y.) 424 (1857) ; MiUs v. Watson, 
1 Sweeney (N. Y.), 874 (1869). 
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to the action to foreclose, as both are liable debtors 
to the plaintiff, although they sustain to each other the 
relation of principal and surety.^ Ab a general rule the 
grantor as a surety will be discharged from hie liability 
by any variation of the obligation under which he is 
holden, according to the principles of law which govern 
the relation of principal and surety. Thus, a change 
of the terms of a bond and mortgage, by agreement 
between the grantee assuming payment and the mort- 
gagee, made without the knowledge or consent of the 
mortgagor, canceling a stipulation in the original mort- 
gage providing for releases of part of the mortgaged 
premises when required, will discharge the mortgagor 
of alt liability for a judgment of deficiency." " That an 
agreement by the creditor with tiie principal debtor, 
extending the time for the payment of the debt, with- 
out the consent of the surety, discharges the latter, is 
established by numerous authorities.'" 

1 Flagg V. Thurber, 14 Barb. (N. T.) 196 (1851) ; modified in 
9 N. T. 483 (1854) ; Crawford v. Edwards, 33 Mich. 354 (1876) ; 
Huyler V. Atwood, 26 N. J. Eq. 504 (1876); Wadsworth v. 
Lyon, 93 N. T. 201 (1883). 

" Paine v. Jones, 76 N. Y. 274 (1879), aflf'g 14 Hun, 677 
(1878), relying upon Calvo v. Davies, 73 N. T. 211 (1878). See 
Marshall v. Davies, 78 id. 414 (1879), revermng 16 Hun, 606 (1879). 
But in Woodruflf v. Stickle, 28 N. J. Eq. 549 (1877), it waa 
stipulated in the mortgage that the mortgagee should release 
lands at the mortgagor b request when at least $300 per acre was 
paid ; the fact that the mortgagor's grantee released at a less 

Srice, was held not to discharge or relieve the mortgagor from 
is personal liability on the bond. 

' Murray v. Marshall, 94 N. T. 611 (1884) ; Spencer v. Spen- 
cer, 95 id. 353 (1884); Calvo v. Davies, 73 id. 211, 216 (1878), 
aff 'g 8 Hun, 222, per Andrews, J. ; Jester v. Sterling, 25 Hun (N. 
T.), 344 (1881). See Meyer v. Lathrop, 10 Hun (N. Y.), 66 (1877), 
to the contrary, but overruled in Paine v. Jones, 14 Hun (N. Y.), 
677, 680 (1878). See Penfleld v. Goodrich, 10 Han (N. Y.), 41 
(1877), where there was no contract of assumption and the mort- 
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Specific words are not neceasary to bind the pur- 
chaser, but the intent to assume the mortgage must be 
clear and certain. The expression " subject to the 
pa3anent " of a mortgage has been repeatedly held to 
bind the purchaser ;' so ^so, " subject, however, to the 
assumption as part of the consideration " of a mort- 
gage, bound the grantee personally.* And the expres- 
sion " which the grantee assumes and agrees to hold 
the grantor harmless from," was held to render the 
grantee liable to the mortgagee.^ In a mortgage where 
the assumption clause read, " which the party of the 
first part hereby agrees to pay," it was construed to 
mean the party of the second part.* An agreement to 

ga^or was held not discharged of hie liability ou the bond \>j an 
extension of time by the mortgagee to the purchaser. See Cor- 
bett V. Waterinati, 11 Iowa, 66 {IBtiO), holding the mortgagor not 
discharged by an extension of time. 

' Woodward's Appeal, Sf8 Perm. 322(1861) ; Burke v. Gunney, 
49 id. 518 (l«e5) ; Hanmel v. Peyton, 88 id. 465 (1879); Carley 
V. Fox, 38 Mich. 387 (1878). See Davis' Appeal, 89 Penn. 273 
(1879), which seems to overrule Burke v. Gnnney, ntpra, on this 
language. See Merriman v. Moore, 90 Penn. 78 (1881) ; in point, 
Dingeldein v. Third Ave. E. R. Co., 37 K. Y. 575, 578 (1868), 
per Hunt, Oh. J., conaideriiig the question at length ; (Jollins v. 
Eowe, 1 Abb. N. C. (N. Y.) 97(1876), and the note, exhaustively 
collating the cases on this point and distinguishing them. See 
Bennett v. Bates, 94 N. Y. 354 (1884). 

" Douglass V. Cross, 59 How. (N. Y.) 330 (1878), per Van Vorst, 
J., distinguishing Collins v. Howe, 1 Abb. N. C. (N. Y.) i<7 (1876), 
where the language was, " subject, nevertheless, to the payment of 
one-eighth of a certain mortgage now on the premises," which was 
held not to bind the grantee. And in Hoy v. Bramhall, 19, N. 
J. Eq. 74, 78, 563, 568 (1868), Cbanckllor Zabriskir says, " The 
clause in the deed ' subject: to the payment of all liens now on 
said premises ' cannot be cotistriied into a covenant to pay the 
liens. It is only a limitation of the covenants of warranty and 
against incumbrances." 

3 Locke V. Homer, 131 Mass. 93 (1881) ; Muhlig v. Fiske, 181 
id. 110 (1882). 

* Fairchild v. Lynch, 42 Supr. Ct. (N. Y.) 285 (1877). 
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assume payment of the interest cannot be construed so 
as to impose a liability for the principal sum.* Even 
a parol promise by the purchaser to assume a mortgage 
may be euforced, as the contract of assumption is held 
to exist independent of and apart from the deed, though 
nearly always engrossed upon it.* It is not necessary 
for the grantee to sign the deed in order to bind him- 
self with the payment of the mortgage debt which he 
assumes ; his acceptance of the deed, with knowledge 
of its terms, imposes the obligation upon him as effec- 
tually as though he signed it ;' if, however, there is no 
actual acceptance or intention to assume the mortgage, 
the grantee will not be holden for the debt, for the reason 
that there has been no meeting of minds, and conse(^uently 
no contract. Thus, if an assumption clause is inserted 
in an unusual place in the deed, so that it escapes the 

1 Manhattan Life Ina. Co. v. Orawfoid, 9 Abb. N. C. (N. Y.) 
365 (1879). 

^ Taiiitor v. HemiuKway, 18 Hun (N. Y.), 458 (1879) ; aff'd 
83 N. Y. 610 (1880), where the deed was made subject to the 
mortage, and an oral agreement to pay it was held to be valid. 
See 7 How. (N. Y.) 106 (1878). In point, Ely v. McNight. 30 id. 
97 (18454), where the question of parol assnoiptioti is considered at 
length. SlauHon v. Watkins, 44 Hupr. Ct. (N. Y.) 73 (1878). In 
Pike V. Seiter, 15 Hun (N. Y.), 402 (1878), a hiisbaud in a land con- 
tract and subsequentiy orally aasumed the payment of a mort- 
gage, but he caused the deed to be made in his wife's name ; he 
instead of his wife was held personally liable. See Merriman v. 
Moore, 90 Penn. 78 (1881) ; Bowen v. Kurtz, 37 Iowa, 239 (1873), 
pa Beck, Oh, J.; Ream v. Jack, 44 id. 325 (1876); Lamb v. 
Tucker, 42 id. 118 (1875) ; McDill v. Guun, 43 lud. 315 (1873) ; 
Miller v. Thompson, 34 Mich. 10 (1876) ; Ketcham v. Brooks, 27 
N. J. Eq. 347 (1876) ; Orowell v. Hospital, 27 id. 650 (1876). See 
Wilson V. King, 27 id. 374 (1876), where the proof was held in- 
sufficient, and the case failed for that reason. 

a Bicard v. Sanderson, 41 N. Y. 179, 181 (1869) ; Waler v. 
Sherwood, 52 How. (N. Y.) 413 (1876), and the cases cited; 
Bowen v. Beck, 94 N. Y. 86 (1884). 
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notice of the grantee, and he had no intention to as- 
Bume payment, he will not be held responsible to the 
mortgagee ;' bo also if the Bcrivener inserts an assump- 
tion clause without the knowledge of either party, or 
if it be fraudulently inserted.' In a case where a 
deed, containing an assumption clause, was executed 
merely for the purpose of transferring the title, the 
grantee was held not liable.' But as against a bona 
fide purchaser of a mortgage and notes before maturity, 
who relied in part upon the contract of assumption, such 
mistakes and frauds could not be pleaded in defense, and 
the grantee would be held personally liable.* It is not 
necessary for the mortgagee to be notified of the con- 
veyance ; the purchaser becomes, at once, liable to him 
for the debt. 

It is necessary that the conveyance be absolute in 
its terms,^ and that it transfer the whole, or an undi- 

- Bull V. Titaworth, 29 N. J. Eq. 73 (1878) ; Culver v. Badger, 
29 id. 74 (1874) ; Parker v. Jeiika, 36 id. 398 (1883) ; Kilmer v. 
Smith, 77 N. Y. 228 (1879) ; Deyermand v. Chamberlain, 88 id. 
658 (1882); Trustees of Dispensary of N. T. v. Merriman, S9 
How. (N. Y.) 226 (1880). In Van Horn v. Powers, 26 N. J. Eq. 
257 (1875), a hnaband caused a deed containing an assumption 
clause to be executed to his wife without her knowledge ; she was 
held not personally liable. Precisely the same facte and ruling 
appear in Munson v. Dygett, 66 How. (N. Y.) 333 (1878). Bee 
Albany City H. Inst. v. Biirdick, 87 N. Y. 40 (1881). In Best t. 
Brown, 25 Hun (N. Y,), 223 (1881), the grantee refused acceptance 
of a deed containing an aseiimption clause, yet the grantor 
recorded the deed; the grantee was held not personally liable. 

'' Fuller 7. Lamar, 53 Iowa, 477 (1880). See Albany City 8. 
Inst. V. Biirdiek, 87 N. Y. 40 (1881), reversing 20 Hun, 104, 
8, C, 56 How. (N. Y.) 500 (1878), as to the amount of evidence 
of fraud that js necessary. 

" Deyermand v. Chamberlain, 22 Hun (N. Y.), 110 (1881); 
aff'd 88 N. Y. 658 (1882) ; see Best v. Brown, 25 Hun (N. Y.), 
223 (1881). 

* Hayden v. Snow, 9 Biss. C. Ct. (U. 8.) 511 (1882). 

» aamsey v. Rogers, 47 N. Y. 233 (1872) ; see Flagg v. Mnn- 
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Tided part of the premises. A failure of title isheld to be 
a good defense for a purchaser, who assumed the payment 
of a mortgage, against his personal liability, fortbe reason 
that there is a failure of the consideration upon which 
the contract of assumption was based.' Judge Miller, 
of the New York Court of Appeals, limited this rule, 
in 1878, by saying ; " It is held that where a grantee 
of mortgaged premises takes a deed of the same sub- 
ject to the mortgage, and thereby assumes to pay the 
mortgage, he is estopped from contesting the considera- 
tion and validity of the mortgage. * * * The 
general rule is, that there must be an eviction before any 
relief can be granted, on the ground of a failure of 
title or consideration. So long as he remains in the 
peaceful and quiet possession of the premises, or until 
he surrenders possession of the same to a paramount 
title, the mortgagoror the purchaserwho assumes the pay- 
ment of the mortgage, has no defense to the same."* 
After t^e contract of assumption has been made the 

ger, 9 N. T. 483-49& (1854), where there was an acceptance of 
the deed conditional!)' at first, but subsequently made absolute 
on the giving by the vendor of a conditional bond ; a breach 
of this was held to discharge the purchaser from any personal 
liability on the contract of aasumption, per Demio and Ed- 
WARDB, JJ. 

» Dunning v. Leavitt, 86 N. Y. 30 (1881), revering 20 Hun, 
178; Thorpv. Keokuk Coal Co,. 48 N. Y. 253 (1872); 8. C, 47 
Barb. (N. Y.) 436 (1866) ; Gamsev v. Rogers, 47 N. Y. 233 
(1872); Curtisa v. Bush, 39 Barb. (N. Y.) 861 (1863). In point, 
Benedict v. Hunt, 32 Iowa, 27, 30 (1871) ; Hile v. Davidson, 20 
N. J. Eq. (6 C. E. Green) 228 (1869) ; Hulflsh v. O'Brien, 20 id. 
230(1869). 

2 Parkinson v. 8herman, 74 N. Y. 88, 92 (1878), citing Freeman 
V. Auld, 44 id. 50 (1870); Thorp v. Keokuk Coal Co., 48 id. 253 
(1872) ; Hitter v. Phillips, 53 id. 586 (1873) ; ShadboH v. Bassett, 
1 Lana. ffl. Y.) 121 (1889). On the^ueetion of eviction, see Dun- 
ning v. Leavitt, 85 N. Y. 30 (1881). 
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grantee cannot plead the defense of usury ;' nor can he 
ordinarily question the consideration or validity of the 
mortgage.* 

§ 104. Theories of law upon 'wMch a mor^agee is allowed 
the benefit of the contract of asBnmptlon. 

There are two theories of law upon which a mort- 
gagee may base his right to hold a purchaser, who has 
assumed the payment of bis mortgage, personally liable 
for the mortgage debt ; first, the theory of equitable 
subrogation, by which a creditor is entitled to all the 
collateral securities which his debtor has obtain<!d to 
reenforcethe primary obligation;' and second, thetbiory 
that if one person makes a promise to another for the 
benefit of a third person, that third person may main- 
tain an action on the promise.* The first of these is as 
old as English law itself, and was the earliest of the two 
theories to be applied to mortgage foreclosures when 
the statute was passed authorizing the recovery of a per- 
sonal judgment for deficiency in an action to foreclose 
a mortgage."* The doctrine of subrogation is still, in 
many states, the only one upon which the mortgagee's 
right to hold the purchaser responsible for the debt 

' Hartley v. Hftmsoii, 24 N. Y. 170 (1861). 

^ Freemauv. AuId.44N.Y.50{l870); see Hartley v. Taihani, 
1 Robt. (N. Y.) 24tS (186:i), on estoppel. 

» IVotter V. Hughes, 12 N. Y. 74, 79 (1854). See § 107, post. 

* Roasv. Keunisoii, S8 Iowa, 3wft (1874); Joiiea, g^ 758, 759, 
761. Fur an exiianstive collection and explanation of ca«eain all 
the English uiid American courts, applying this principle, see 
the note to Cocker's Case, 17 Eng. Rep. 768 (l87tJ), Moak's notes. 

5 Cnrtis V. Tyler, 9 Paige (N. Y.), 432 (1842); Diaa V. Bou- 
chard, 10 id. 446 (1843) ; Marsh V.Pike, 10 id. 495(1844); Trot- 
ter V. Hughes, 12 N. Y. 74 (1854) ; Garnsey v. Rogers, 47 id. 233 
(1872). 
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rests.' But in New York Judge Denio of the Court of 
Appeals about 186P advanced the second theory in 
application to mortgage foreclosurett, in a case where 
the doctrine of eubrogation would not sustain the con- 
clusions which he desired to reach. This second theory 
has grown in strong favor with New York courts where- 
ever it has been possible to apply it; and there are 
only two cases (presented in the next two sections) in 
which the doctrine of the right of a third party to en- 
force such a promise made for his benefit, cannot be 
applied to mortgage foreclosures.' In Vrooman v. TSir- 
ner* Judge Allen distinguished and harmonized the cases 
baaed upon these two theories, and showed that both 
were still in force and applied by New York courts to 
mortgage cases. The second theory, however, seems to 
be the favorite. 

Under the theory of subrogation a mortgagee could 
enforce his rights against a purchaser only in the equi- 
table action of foreclosure and not in a separate action 
at law v"* but with the adoption of the second theory, it 
was held that a mortgagee could exercise his rights 
against a purchaser in an action at law, and without 
foreclosure f the practice of enforcing this right in an 
action at law is not, however, encouraged by the courts. 

> See Crowell v. Hospital, 27 N. J. Eq. 660, 667 (1876), where 
the question is fully discussed. 

a Burr v. Beers, 24 N. Y. 178 (1861) ; Lawrence v. Fox, 20 id. 
268 (1869). The courts of Iowa have adopted the second theory ; 
Robs v. Kennisoii, 38 Iowa, 396 (1874). 

» Dunniug v. Leavitt, 85 N. T. 39 (1881) ; Pardee v. Treat; 
82 id. 385 (1880) ; Hand v. Kennedy, 8S id. 149, 1C4 (1880) ; 
Thorp V. Keokuk Coal Co., 48 id, 253 (1872). 

* 69 N. Y. 282 (1877). 

s King T. Whitely, 10 Pwee <N. Y.), 485 (1843) ; Jones, § 765 ; 
Thomaa on Mortgages, p. 191. 

« Burr V. Beer?, 24 N. Y. 178 (1861) ; Thorp v. Keokuk Coal 
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^ 105. Purchaser not peraonally liable when his grantor is 
not personally liable, thoi^ he aasomea payment 



A grantee of mortgaged premises, who purchases 
subject to a mortgage, which he assumes and agrees to 
pay, will not be held liable for a de6ciency arising on 
a foreclosure and sale, unless his grantor was also 
personally liable legally or equitably for the payment of 
the mortgage.* "It is well settled that to make a 
promise of this nature effective, it must be made to a 
person personally liable, legally or equitably, for the 
mortgage debt, and if there is a break anywhere in the 
chain of liability, all the subsequent promises are with- 
out obligation." - This proposition has been three times 
squarely before the court of last resort in the state of 
New York,^ and the result has always been a judgment 

Co,, 48 id. 253 (1872) ; Mechanics' Savings Bank v. Goff, 13 R. I. 
616 (1882). In point, Fitzgerald v. Barker, 70 Mo. Rep. 685 
(1881) ; Hparkman v. Gove, 44 N. J.' L. 252 (1888) ; the grantor 
may also sue the purchaser, Figart v. Kalderman, 75 Ind. 664 
(1881). See also Meech v, Ensign, 49 Cotm. 161 (1883). In New 
Jersey, since the passage of chap. 255, laws of 1880, this right 
can be exercised unty in an action at law ; Naar v. E. L. Co., 
34 N. J. Eq. Ill (1882); Allen v. Allen, lb. 483 (1882). 

1 Vrooman v. Turner, 69 N. Y. 280 (1877); Thorp v. Keokuk 
Coal Co., 48 id. 253 (1872) ; -Cashman v. Hetiiy, 75 id. 103 (1878) ; 
S. C, 55 How. (N. Y.) 234 ; S. C, 44 Siipr. Ct. (N. Y.) 93 (1878) ; 
Dunning v. Leavitt, 85 N. Y. 30 (1881); Trotter v. Hughes, 12 
id. 74 (1854) ; King v. Whitely, 10 Paige (N. Y.), 466 (1843) ; 
Munson v. Dyett, 58 How. (N. Y.) 333 (1878). In point, Brewer 
V. Maurer, 38 Ohio St. 543, 650 (1883), citing the leading cases 
in New York and other states. 

2 Wisev. Fuller, 29 N. J. Eq. 257, 266 (1878), in which the 
Chancellor relies upon the New York cases. See Crowell v. 
Currier, 27 id. 1 62, 165 (1876) ; reviewed on appeal, lb. 650 (1876) ; 
Norwood V. De Hart, 30 id. 412 (1879) ; Aruaud v. Grigg, 29 id. 
482 (1878). 

a King V. Whitely, 10 Paige (N. Y.), 465 (1843) ; Trotter v. 
Hughes, 12 N. Y. 74 (1854) ; "Vrooman v. Turner, 69 id. 280 (1877). 
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of affirmance. The rule wae firet based, by Chancellor 
Walworth,' in 1843, upon the doctrine of subrogation. 
Judge Denio applied the same doctrine in 1854; but 
in 1861 in the leading case of Burr v. Beer^ he preferred 
the second doctrine, that if one person makes a promise 
to another for the benefit of a third person, that third 
person may maintain an action on the promise. In 1872" 
and in 1881* he sustained and applied the same doctrine. 
But Vrooman v. 7\imer^ is the leading case upon the 
proposition of this section and harmonizes the two 
doctrines, showing that the proposition can be based on 
either, and stating as the fundamental reason of the rule, 
that there is no consideration to support the contract of 
assumption. If the promise of the grantee to the 
grantor is void for want of consideration, a third party 
can, of course, claim no advantage from it. " To give 
a third party who may derive a benefit from the per- 
formance of the promise, an action, there must be first, 
an intent by the promisee (purchaser) to secure some 
benefit to the third party, and second, some privity be- 
tween the two, the promisee (purchaser) and the party to 
be benefited, and some obligation or duty owing from 
the former to the latter, which would give him a legal 
or equitable claim to the benefit of the promise, or 
an equivalent from him personally." " 

In Pennsylvania it has been held that the purchaser is 
liable upon his assumption of a mortgage, although the 

1 King V. Whitely, 10 Paige (N. Y.), 485 (1843). 

!> 24 N. Y. 179 (1881). 

» Thorp T. Keokuk Coal Co., 48 N. Y. 253 (1872). 

* Dunning v. Leavitt, 85 N. Y. 37 (1881). 

" 89 N. YT 283 (1877), per Allkn, J., reversing 8 Hun, 78. 

' Trooman v. Turner, tupra, p. 283. 
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agreement to aseume be coDtained in a deed from a 
grantor who was under no personal liability to paj the 
mortgage ; and contrary to the New York cases it has 
been held that the agreement could not be smd to be 
without consideration inasmuch as the price of the 
land was a consideration.' 

g 106. The asswnptlon of a mortgage by a Bnbeeqnent 
mortgagee does not make him personally liable 
to the pxior mortgs^ee. 
A stipulation in a mortgage, whereby the mortgagee 
assumes and agrees to pay a prior mortgage on the 
premises, does not impose upon him such a personal 
liability for the prior mortgage debt, as can be en- 
forced against him by the prior mortgagee.* The 
stipulation in such cases is not a promise made by the 
mortgagee to the mortgagor for the benefit of the prior 
mortgagee, but is a promise for the benefit of the mort- 
gagor alone ; it is to protect his property by advancing 
money to pay his debt.' But where a senior mortgagee 
in consideration of the conveyance to him of the equity 
of redemption assumes the payment of a junior mort- 
gage, he is personally bound to pay it and to relieve the 

> Merriman v. Moore, 90 Penn. 78, 81 (1879), dlBtingTUBhing 
Samuel v. Peyton, 88 id. 465 (1879), which is seemingly contrary 
to the text. Bee Jones, § 7tJ0. 

a Campbell v. aniith, 71 N. T. 26 {1877}; aflf'd 8 Hun, 6 
(1876) ; Pardee v. Treat, 82 N. Y. 385 (1880), reversing 8 Him, 
298 ; in point. Root v. Wright, 84 N. Y. 72 (1881); but see Bab- 
cock V. Jordan, 24 Ind. 14 (1835), and Racouillat v. Sau Sevain, 
32 Cal. 376 (1867), where the opposite view seems to be held. 

» 111 point, Arnaud v. Grigg, 29 N. J. Eq. 482, 488 (1878), per 
Ckanckllor Rdnyon, diBtingniahing Campbell v. Smith, 71 N. 
Y. 26 (1877), and relying upon Gamaey v. Rogers, 47 id. 233 
fl87'2), saying that the contract of assumption is not for the beue- 
nt of the mortgagee. 
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grantor and mortgagor of his liability.^ The question 
presented in this section first came before the Court of 
Appeals of New York in 1869 in Ricard v. Sanderson,^ 
when the reverse of the above proposition was sus- 
tained, and a person, who had taken a deed as a secuiity 
merely and assumed payment of the prior mortgage, 
was held personally liable. The proposition of the sec- 
tion was, however, pointedly sustained by Judge Bapallo, 
in 1872, in the leading case of Gamsey v. Rogers^ where 
a subsequent mortgagee, who had assumed the payment 
of a prior mortgage, was held not liable to the prior mort- 
gagee, but to the mortgagor alone. Judge Rapallo ex- 
plains this conflict of opinion by the fact that in Gam- 
sey v. Rogers the subsequent mortgage, containing the 
stipulation, was canceled and the mortgaged premises 
were restored to the mortgagor, the stipulation becom- 
ing, as to the parties to it, extinguished, while in Ricard 
V. Sanderson it does not appear that the debt for which the 
deed was given as a security had been extinguished at 
the time of the foreclosure or that the premises had been 
reconveyed in pursuance of any condition or defeasance 
on which the deed was given.* But Judge Andrews, 
who has written a majority of the opinions in the Court 
of Appeals concerning questions affecting the assumption 
of a mortgage, pointedly overruled Ricard v. Sanderson, 
in 1881, in Pardee v. Treat,'' although he did not refer 

1 Hnebsch v. Hcheel, 81 III. 281 (1876). 

2 41 N. T. 179 (IHtiSl). 
» 47 N. Y. 233 (1872). 

* See Campbell v. Smith, 71 N. Y. 28, 28 (1877), afif'g 8 Hun, 
6, per Church, Oh. J., distitigiiisbing Gamsey v. Rogers on the 
questio'.i of the deeds beiug merely a creditor's sacunty. 

» 82 N. Y. 386 (1880). 
16 



ioy Google 



242 PASTIES TO HOETQAQB F0SBCI.0BfrBE8. 

to the case in his opinion, but reviewed and supported 
Gamsey v. Rogers. He says, " The distinguishing ques- 
tion as to whether a person, who assumes the payment 
of a mortgage in a subsequent deed or mortgage, is per- 
sonally liable to a prior mortgagee, is, was the contract 
of assumption in aid of the grantor alone ; or was it 
also for the benefit of the mortgagee ? "We think the 
true result of the decisions upon the eflfect of an aa- 
sumption clause in a deed is, that it can only be enforced 
by a lienor, where in equity the debt of the grantor 
secured by the lien becomes, by the agreement between 
him and his grantee, who assumes the payment, the 
debt of the latter. On the other hand, if the assump- 
tion is in aid of the grantor, upon the security of the 
land, and not as between them, a substitution of the lia- 
bility of the grantee for that of the grantor, or in other 
words, if, in equity as at law, the grantor remains the 
principal debtor, then the assumption clause is a con- 
tract between the parties to the deed alone, and the lia- 
bility of the grantee for any breach of his obligation, is 
to the grantor only.'" 

' III further reviewing and diatinguishing GaniHev v. Rogers, 
Jddqe Andrews Bays, at page 388, " In that caae the covenant 
waa contained in a deed from liermance to the defendant, Rogers, 
absolute in form, which was in equity a mortgage, the deed liav- 
ing been given to secure a debt owing by the grantor to Rogers, 
upon a parol defeasance, that npon payment of the debt Rogers 
should reeonvey 'he premises. The plaintiff was the owner of 
mortgages which were liens on the premises when the conveyance 
to Rogers was made. The question decided in King v. Whiteley, 
10 Paige (N. Y.), 465 (1843), did not arise. The grantor of 
Rogers was himself liable to pay the mortgage, and if Rogers 
baa stood in the position of an absolute purchaser of the land, 
his liability to the plaintiff, either in an equitable or legal action, 
could not, upon the authorities, have been questioned. But the 
court held that the deed being in equity a mortgage, the cove- 
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9 107. Con a grantor release Mb pnrchaser, nanTuning a 
mortgage, from his liability to tlie mortgagee ? 

It is now settled in New York, that where a grantee in 
an absolute conveyance of lands assumes and agrees to 
pay a mortgage thereon, an absolute and irrevocable obli- 
gation is created in favor of the mortgagee, which cannot 
be released or affected by any act or agreement of the 
grantor to which the mortgagee does not assent.' The 
contrary of this proposition was held in Stevens v. Cas- 
backer^ in the Supreme Court But Justice Bockes, in the 
later case of Douglas v. Wells^ squarely overrules Stevens v. 
Casbacker, and after an exhaustive review of all the cases 
upon the question, concludes with an affirmance of the 
proposition of this section, attaching great importance 
to the opinion of Rapallo, J., in Gamsey v. Rogers^ "It 

nant by Rogers to pay the incambrances was, in legal effect, a 
covenant to make advances for the benefit of his grantor upOD 
the security of the land. The promise was not, therefore, a prom- 
ise made for the benefit of the plaintiif, alt.hoiigh he might be 
benefited by its performance. It was not a case for equitable 
subrogation, because the mortgage debts remained the debts of 
the grantor who continued, iti equity at least, the owner of the 
land. The refusal to etiforoe the covenant did not proceed upon 
the ground of want of consideration." 

1 Douglas V. Wells, 18 Hun (N. T.), 88 (1879). In point, Ran- 
ney v. McMullen, 5 Abb. N. C. (N. Y.) 246 (1878). See the 
opinion of the referee in Ranney v. Peyser, given in a note at 
page 259, collating and reviewing the authorities. In F^rchilds 
V. Lynch, 46 Rupr. Ct. (N. T.) 1 (1880), the grantor (mortgagor) 
by mesne assignments became the owner of the bond and mort- 
gage; on the doctrine of merger this waa held to release the 
grantee from his personal covenant, though the mortgage had 
been assigned to a third person. See also Talburt v, Berkshire, 
80 Ind. 434 (1881). 

^ 8 Hun (N. T.), 116 (1876). See Hartley v. Harrison, 24 N. 
T. 170(1861). 

3 57 How. (N. Y.) 378 (1879) ; Devlin v. Murphy, 56 id. 326 

SB78) ; Fleischauer v. Doellner, 58 id. 190 (1879) ; Ranney v. 
cMullen, 5 Abb. N. C. (N. Y.) 246 (1878). 
* 47 N. Y. 242 (1872). See Jndson v. Dada, 79 id. 379 (1880). 
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must be considered that when such an assumption is 
made on an absolute conveyance of land, it is unconditional 
and irrevocable. The grantor cannot retract his con- 
veyance, nor the grantee his promise nor undertak- 
ing ; but where contained in a mortgage, a conveyance 
is defeasible." This rating is, of course, limited to those 
cases where the grant is absolute and the promise 
unconditional. If conditions are connected with the 
contract of assumption, the grantor may, sometimes, 
release his grantee. Thus where an oral agreement 
was made contemporaneous with the deed and contract 
of assumption, that the grantor would take the land 
back at any time, should the grantee become dissatisfied 
with the purchase, and release the grantee from his cov- 
enant in the original deed, a release by the grantor was 
held to discharge the grantee from all liability to the 
mortgagee for a judgment of deficiency.^ It has been 
intimated that, if the mortgagee had received no knowl- 
edge of the contract of assumption, the grantor might 
then release hisgrantee.^ But Bockes, J., has set aside that 
intimation as being without authority.' A grantor can- 
not release his grantee from his contract of assumption 

1 Devlin v. Murphy, 56 How. (N. Y.) 326 (1878) ; 8. C, 5 Abb. 
N. C. (N. T.)242 (1878), per Van Vorst, J., reviewing Stephens 
V. Caabaeher, 8 Hun (N. T.), 116 (1876). See Pleischauer v. 
DoeUiier, 58 How. (N". Y.) 190 (1879), per Van Vorst, J., distin- 
guishing Devlin V. Murphy, mpra, under nearly the same state 
of facta. In Laing v. Byrne, 34 N.J. Eq. 52 (1882), the grantor 
took a reconveyance of the land, re-assuming the mortgage, and 
the grantee was held thereby discharged from any liability. 

2 Whiting V. Geary, 14 Hun (N. Y.), 498, 500 (1878); Paine v. 
Jones, lb. 577 (1878) ; aff'd 76 N. Y. 274 (1879). In point, 
Brewer v. J«aurer, 38 Ohio St. 543 (1883) ; Gilbert v. Sanderson, 
66 Iowa, 349 (1882). 

» Douglaaa v. Welle, 18 Hun (N. Y.), 88 (1879). 
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as against a purchaser of the mortgage, who has 
relied upon the contract of assumption as it appeared 
on record.' The proposition of this section is hest sus- 
tained upon the second of the foregoing theories, that 
if one person makes a promise to another, upon a valu- 
able consideration for the benefit of a third person, that 
third person can maintain an action on the promise.^ 

In New Jersey, however, the right of a mortgagee to 
take advantage of the contract of assumption against a 
purchaser is based upon the doctrine of subrogation ; 
and contrary to the New York decisions, it is held that 
the grantor may release his purchaser from his personal 
liability to the mortgagee, even after the commence- 
ment of a .foreclosure, and though the contract be ab- 
solute and unconditional. Thus where a release of an 
assumption . was orally agreed upon before suit was 
brought to foreclose the mortgage, but was not exe- 
cuted in writing till after suit was brought, but was 
for a valuable consideration and without the grantor's 
knowledge of the suit, it was held to relieve the grantee 
from all liability to the mortgagee.* But where the 
release was executed by an insolvent grantor without 
consideration and after notice of foreclosure, for the sole 
and admitted purpose of defeating the mortgagee's 
claim in equity for a deficiency, it was held void. 
" This act of release or discharge, to be eflfectual, must be 
done bona fide, and not merely for the purpose of thwart- * 
ing the mortgagee and depriving him of an equity to 



» 3 Fed. Rep. 782, 7S9 ; Jones, § 264. 
2 Douglas V. Wells, 18 Han (N. Y.), 88, 92 (1879). 
anle. 
^ O'Neill V. Clarke, 33 N. J. Eq. 444 (1881). 
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which he is entitled. Where a person in consideration 
of a debt due from him agrees with his creditor that he 
will, in discharge of it, pay the amount to the creditor 
of the latter, in discharge or on account of a debt due 
from the latter to him, though the agreement may be 
bona fide rescinded by the parties to it for consideration 
or reasons satisfactory to themselves and without account 
or liability to the creditor, who is not a party to it, yet 
if the promisee be insolvent, and the rescission be merely 
a forgiving of the debt for the mere purpose of defraud- 
ing the creditor of the promisee, or protecting the prom- 
iser against his liability, the rescission will not avail in 
equity."' In another case, where a mortgagor repur- 
chased of his grantee, who had assumed payment, he 
in turn assuming payment, the grantee of the mort- 
gagor was held discharged from all liability for the 
reason that the mortgage had not become due and that 
the mortgagee had sufifered no injury.' 

It is thus seen what an important part these two doc- 
trines of subrogation and of a contract for the benefit of 
a third person have played in the development of the 
law adjudging the rights of parties interested in the 
contract of assumption of a mortgage. Even to-day 
there is a lack of agreement among the courts as to 

1 Trustees for Public Schools ». Audersoo, 30 N. J. Eq. 366, 
368 (1879). See also the same ca^ reported on appeal as Youn^ v. 
Trustees, 31 id. 290, 297 (1879), per DspnE, J., collating and re- 
viewing the cases in a long opinion, and holding that a bona fide 
release by the grantor will diacharge the grantee from all liability 
to the mortgagee. 

^ Crowellv. Currier, 27 N. J. Eq. 152 (1876). See Laing v. 
Byrne, 34 id. 52 (1881), where nearly the same facts are stated. 
See also Crowell v. Hospital, etc., 27 id. 660 (1876), per Depdb, 
J., nho at page 657 quotes the language of R&pallo, J., as givea 
above, calls it an obiter dictum, andrulee contrary to it. 
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wluch doctrine should prevail in the interpretation of 
the contract. But the theory of a benefit for a third 
person is the broadest, most equitable, and moat sus- 
ceptible of application to the various cases that have 
arisen, and it is in growing favor with the courts. 

g 108. Intermediate pnrchaser, having aasiuned payment 
of the mortgage, liable. 

It may be stated as a general rule, that all interme- 
diate purchasers who have in succession from the original 
obligor, through mesne conveyances, assumed the pay- 
ment of a bond and mortgage, are personally liable as 
sureties for a judgment of deficiency in an action to 
foreclose the mortgage brought by the mortgagee or 
his assignee.' No reason presents itself why, if the 
first purchaser from the mortgagor is liable, the suc- 
ceeding purchasers from the mortgagor's grantee should 
not also be held personally liable for the mortgage debt, 
either on the doctrine of subrogation or of liability for 
a contract made for the benefit of a third person. This 
proposition has been but once squarely before a court 
in New York, when Vice Chancellor McCoon,' in 1841, 
held the contrary, that intermediate purchasers were 
not liable; but this case is nowhere refeired to or cited, 

1 Cashman v. Heury, 75 N. Y. lOS (1878); Fla^g v. Gelt- 
macher, 08 Hi. 293 (1882) ; Scarry v. Eldridge, 83 Ind. 44 (1878). 
In point. Smith v. Oatermeyer, 68 id. 432 (1879); Brewer t. 
Manrer, 38 Ohio St. 643 (1883). In point, Pruden v. WilliamB, 
26 N. J. Eq. 210 (1875) ; Youngs v. TruBteea Pub. Schools, 31 id. 
290 (1879); Jarman v. Wiswall, 24 id. 267 (1873), per Chan- 
OBLLOR RuHTON, Collating the cases and discussing the legal 
reasons upon which the practice rests, and stating that the 
decree should be the same as that directed in Luce v. Hinds, 
Clarke Ch. (N. Y.) 453 (1841), per Vicb-Chancbllor Whittlbbby ; 
Bee the next section. 

' Lockwood T. Benedict, 3 Edw. Ch. (N. Y.) 472 (1841). 
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and from the obiter dida^ in later cases it is believed 
that it is not good law, and will be overruled. Fur- 
thermore, it is not consonant with the general princi- 
ples of the law of principal and surety. It is welt set- 
tled that the successive assignors of a mortgage, all of 
whom have guaranteed its payment, are personally 
liable for the mortgage debt to the plaintiflf foreclosing; 
By analogy the same cases support the proposition of 
this section.'' 

Intermediate purchasers, who have not assumed the 
payment of the mortgage, are, of course, not liable; 
neither are intermediate purchasers liable, though they 
may have assumed the payment of the mortgage, if 
there is, prior to their purchase, a break in the line of 
the several contracts of assumption in the successive 
mesne conveyances.' 

§ 109. Ass^or of a mor^;ago guarantooing payment or 
collection, liable. 
An assignor of a mortgage, who, in the assignment 
or by a separate instrument, guarantees the payment or 
collection of the mortgage, is personally liable to his 
assignee, and may be made a defendant to an action for 
foreclosure, for the purpose of recovering against him a 
judgment of deficiency.* In those states where no Tpro- 

1 In Dunning v. Leavitt, 85 N. Y. 80 (X881), intermediate 
purchasers who had assumed the payment of a mortgage were 
made parties in an action to foreclose, and a personal judgment 
for deficiency demanded against them. No objection was raised 
by them, and Amdkbws, J., throughout his opinion, Bfieaks of 
them aa though thoy were personally liable. 

^ See the next section. 

3 Vrooman v. Turner, 69 N. Y. 280 (1877). 

* Leonard v. Morris, fl Paige (N. Y.), 90 (1841) ; Curtis v. Ty- 
ler, lb. 432 (1842) ; Luce v. Hinds, Clarke Ch. (N. Y.) 453 (1841) ; 
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vision is made for the recovery of a personal judgment 
in an action to foreclose a mortgage, such a guarantor 
cannot, of course, be made a party to the action; the 
only remedy against him is a separate action at law. 
In New York an action at law can also be subsequently 
maintained, but only by consent of the court in which 
the mortgage was foreclosed. In actions at law, a dis- 
tinction is made between a guaranty of payment and of 
cdkction ; ' but in the equitable action of foreclosure, if 
a party is in any way liable for the debt, he can be made 
a defendant.* 

Bristol V. Morgan, 3 Edw. Ch. (N. Y.) 142 (1837) ; Jones v. 
Steiiibergh, 1 Barb. Ch. (N. Y.) 250 (1845) ; N. Amer. Fire Ins. 
Co. V. Handy ,-2 Sandf. Ch. (N. Y.) 492 (1846) ; Officer v. Bnrchell, 
44 N. Y, Siipr. Ct. 575 (1879) ; Craig v. Parkis, 40 N. Y. 181 
(18691; Hnut v. Purdy, 82 id. 486 (1880); New York Code, 
§ 1627. In Harlem Savings Bk. v. Mickelsburgh, 57 How. (N. 
Y.) 108 (1878), the order of liability betweeu guarantors and 
grantors assnmiiig payment is considered. In point, Claflin v. 
Reese, 54 Iowa, 544 (1880), ako Jarman v. Wiswall, 24 N. J. Eq. 
267 (1873). In Sobertson v. Cauble, 57 Ind. 420 (1877), the 
indorser of a note secnrod by a mortgage was made a defendant. 
See Stark v. Fnller, 42 Penn. 320 (1862). In Fhick v. Hager,51 
id. 459 (1866), the mortgage came back into the hands of the 
first gnaraotor, who foreclosed ; he was not allowed to enforce the 
guaranty against the intermediate guarantors. Under the statute 
of 1858, in Wisconsin a guarantor conld not be made a defendant 
for the purpose of recovering a personal judgment against him; 
Borden v. Gilbert, 13 Wis. 870 (1861). But by chap. 243 of the 
laws of 1862, the law was changed so that a personal judgment 
can now be recovered ; Burdick v. Burdiuk, 20 Wis. 348 (1866). 

1 In Johnson v. Shepard,-35 Mich, 115 (1876), it was held that 
a gnarantor of collection ought not to be made a party defendant 
to a foreclosure suit for the reason that no liability attaches to the 
gnarantor till every remedy against the principal has been ex- 
banated. Hiivii a guarantor may be made a party under the 
New York rule; the fact of a primary and a secondary liability 
must, however, be recognized and provided for in the decree ; 
Cady V. Sheldon, 38 Barb (N. Y.) 103 (1862). 

I New York Code, § 1627. See Vauderbilt v. Schreyer, 91 N. Y. 
392, 396 (1883), and the able opinion per RuaER, Ch. J., reversing 
21 Hun, 537. 
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The decree of foreclosure and judgment for deficiency . 
should specify in order the respective liabilities of the 
parties who have guaranteed the payment or collection 
of the debt, or who are otherwise obligated for it;' the 
decree must always contain conclusions and directions 
in harmony with the general law of principal and surety. 
Thus Vice-Chancellor Whittlesey in Luce v. Hinds^ made 
the judgment of foreclosure " for the sale of the mort- 
gaged premises and a personal decree against the obligor 
(mortgagor) for the deficiency, and in case an execution 
against him does not realize the money, an execution 
must afterwards go against the guarantor (assignor) of 
the mortgage, for any balance due after sale of the 
premises, and execution unsatisfied against the obligor." ^ 
The execution must not issue against the guarantor in 
any case until an execution against the person primarily 
liable has been returned unsatisfied. 

g 110. Intermediate Eusignors of a mml^age goarauteeiiig 
payment, liable. 
It is generally well established that the transfer of a 
debt or obligation carries with it as an incident all se- 
curities for its payment. Thus the assignment of a 
bond and mortgage gives to the assignee the benefit of 
and the right to sue upon a guaranty by a previous 
assignor for their collection ; and this proposition is sus- 
tained, although such guaranty may not be in terms trans- 

1 Leonard v. Morris, 9 Paige (N. Y.), 90 (1841) ; Luce v. Hinda, 
Clarke Ch. (N. Y.) 453, 456 (1841) ; Jones v. Steinbergh, 1 Barb. 
Ch. (N. Y.) 253 (1845). 

^ Clarke Ch. (N. Y.) 467 (1841). 

^ See also the quotation from the opinion of Chancellor Wal- 
worth in Curtis v. Tyler, 9 Paige (N. Y.), 436 (1842), in the note 
to § 94, an^ : Jones v. Steinbergh, 1 Barb. Ch. (K. Y.) 253 (1846), 
and the note in § 89, ante. 
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ferred with the bond and mortgage.^ This principle is 
in harmony with the proposition stated in the second 
preceding section, that an intermediate purchaser who 
has assumed the payment of a mortgage is personally 
liable for the mortgage debt, providing his inter- 
mediate grantors were liable. It is suggested ae a query, 
whether the same principles of law that are applicable 
to intermediate purchasers assuming the payment of a 
mortg^e, are not also applicable to intermediate assign- 
ors guaranteeing payment ; but in the latter case it is 
not believed that an unbroken line of guaranties is re- 
quired in order to hold liable those who have guaranteed 
payment. 

§ 111. AfiBignors of a mortgage, covenantiog as to title 
and against defenses, liable. 

The query is raised here as to whether a person, who 
guarantees that the title to a mortgage is perfect or that 
there are no defenses against it, can be made a defend- 
ant to an action to foreclose the mortgage for the purpose 
of recovering a personal judgment against him for a 
breach of auch covenant. He might be made a party; on 
the theory that he is interested in the action and that 
a complete adjudication can be made only by bring- 
ing him before the court. On the other hand, it can 
scarcely be claimed that he " is liable to the plaintiff 
for the payment of the debt secured by the mortgage."* 

1 Craig T. Parkis, 40 N. Y. 181 (1869); Ketchell v. Bnriis, 24 
Wend. (N. Y.) 456 (1840) ; First Nat. Bk. of Dubuque v. Carpen- 
ter, 41 Iowa, 518 (1875). See Fluck v. Eager, 51 Penn. 459 
(1866), where the mortgage came back into the hands of the first 
guarantor, who foreclosed; he was not allowed to enforce their 
guaranties against the intermediate guarantors. 

2 New York Code, § 1823. See Knickerbocker Ice Co. v. Nel- 
son, 8 Hun (N. Y.), 21 (1876). 

L-.,.„i,.,-^ ,,*^lUOJ^It 
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In case of such a guaranty it would certainly be safe for 
the plaintiff to omit the guarantor aa a party to the 
foreclosure, and subsequently, by leave of the court, 
to commence an action at law against him for a breach 
of his covenant. 

§ 112. All parsons gaanmteeing pasrment ox collection of a 
bond and mor^jage by a Bcparate inBtniment, liable. 

In the preceding section it has been seen that the 
assignor of a bond and mortgage, who guarantees its 
payment in the same instrument, is persoially liable to 
the assignee of the mortgage foreclosing, for a judg- 
ment of deficiency. The same rule and cases also apply 
if the guaranty is made by a separate instrument, exe- 
cuted by persons in no way interested in the mortgage.' 
This is based upon the principle that a creditor is 
entitled to the benefit of all pledgee and securities given 
to, or in the hands of, a surety of the debtor for his in- 
demnity, and the rule is true whether the surety has 
been injured or not, as it is a trust created for the bene- 
fit of the surety of the debt and attaches to it.* 

g 113. Married women obligating themselves in any of the 
preceding 'ways, generally liable. 
A married woman who purchases the equity of re- 
demption in mortgaged premises, and assumes the pay- 
ment of the mortgage in the deed of conveyance, is 
personally liable to the mortgagee for a judgment of 
deficiency, if her grantor was also personally liable, 
although she may not charge her .separate estate with 

1 Grant v. Griswold, 82 N. Y. 569 (1880); Hunt v. Piirdy, 82 
id. 486 (1880). 

2 Crow, McCreary & Co. v. Vance, 4 Clarke (Iowa), 442 (1857), 
citing (JurtiB v. Tyler, 9 Paige (N. Y.), 431 (lt>42). 
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the payment of the mortgage debt.' This proposition 
was squarely before Andrews, J., in Cashman v. Henry^ 
in 1878, and after referring to the Massachusetts and New 
Jersey statutes, which are similar to those of New York, 
he based his decision upon the fact that a " married 
woman as incident to her right to acquire real and per- 
sonal property by purchase, and hold it to her sole and sep- 
arate use, may purchase property upon credit, and bind 
herself by an executory contract to pay the consideration 
money, and that her bond, note, or other engagement 
given and entered into to secure the payment of the 
purchase price of property acquired and held for her 
separate use, may be enforced against her in the same 
manner, and to the same extent as if she were a /ctbc 
sole."^ If her grantor was not liable, she, of course, 
would not be liable. 

1 Cashman v. Henry, 75 N. Y. 103 (1878) ; Vrooman v. Tmuer. 
69 id. 280 (1877), reversing 8 Hun, 78 (1876) ; Baliiu v. Dyllaye, 
37N. Y. 35 (18t!7); Scott v. Otis, 25 Hun (N. Y.), 35 (1881); 
Bush V. Babbitt, 25 id. 214 (1881) ; Flyim v. Powers, 35 How. 
(N.Y.) 279 (1868); aff'd36id. 289(1868); S. C, 54 Barb. (N. Y.) 
650 (1868). See Munson v. Dyett, 56 How. (N. Y.) 333 (1878). 
In point, Coolidge v. Hinith, 129 Ma^. 554 (1880), also Brewer v. 
Maurer, 38 Ohio St. 543 (1883), citing the leading cases in other 
states and holding with the New York decisions. See Culver v. 
Badger, 29 N. J. Eq. 74 (I87(^), wherearaarried woman, to whom 
a deed was executed with an assumption clause, was held not 
liable on its being shown that she did not intend to assume the 
mortgage by atceptiug the deed. 

2 75 N. Y. 103, 115 (1878) ; 8. 0., 55 How. (N. Y.) 234. 

' In Huyler v. Atwood, 26 N. J. Eq. 504 (1875), per Vick- 
Ghahcellok V&« Flebt, the same questiou was pointedly before 
the court, and the ruling was the same as in Cashman v. Heury, 
iupra. At page 606 the Vice-Chamcbllor says : " The law, in 
giving married women the right to acquire and hold land, did 
not intend that their capacity to make contracts to secure the 
purchase-money should be so limited and restricted that they 
could get the land without paying for it. Whether they secured 
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When a married woman assigns a mortgage owned by 
her, guaranteeing its payment or collection, her liability 
will be governed by the general rules affecting married 
women's contracts,' stated in section 97. Under the act 
of 1884 in New York, she is now.of course, personally 
liable upon all of her contracts, whatever their form or 
nature.^ 

g 114. Peraons snbsoqaently liable in any of precsding 

ways, decaaaad, thalr estates liable — personal 
representatives proper parties, heirs and devisees 
not proper parties. 

In a preceding section it has been seen that the 
personal representatives, and not the heirs and devisees 
of a deceased obligor, are proper parties defendant to 
an action brought to foreclose a mortgage for the purpose 
of obtaining a decree, determining the amoujt of any 
deficiency, and directing the same to be paid by the 
personal representatives in the due administration of the 
decedent's estate.* When the liability is incurred sub- 
sequently to the inception of the bond and mortgage, by 
a contract of assumption* or by guaranteeing payment 
or collection, the rule is the same.* 

the iiayiiieiit of the purchase-money by bond and mort|;age, note, 
or contract to assume t.lie |iaymeiit of a mortgage, it is a contract 
they have a capacity to muke, and must be enforced." 

' See Peiin. Octal Co. v. Blake, 85 N. Y. 226 (1881), where a mar- 
ried woman expressly charged her seiiarate estate, 

^ See §g 90 and 97, ante, and notes' 

» See §ii 98 and 99, ante. 

• Leonard v. Morris, fl Paige {N. Y.), 90 (1841). 8ee §§ 98 
and 99, ante. 

« Scofield V. Doscher, 72 N. Y. 491 (1878) ; Bache v. Doecher, 
67 id. 429 (1870). See Mutual Benefit Life lus. Co. v. Howell, 
32 N. J. Eq. 146 (1880). 
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PART IV. 

PRIOR MORTGAGEES AND ADVERSE CLAIM- 
ANTS AS .PARTIES DEFENDANT. 



§ 116. Introductory. 

116. When prior mortgagees and lienors cannot be made 

defendante. 

117. When they can properly be made defendants. 

118. Parties having a title paramount to the mortgage 

neither proper nor necessary defendants, 

119. Adverse claimauts neither necessary nor proper parties. 

120. Subsequent mortgagees or incumbrancers claiming pri- 

ority of lien, proper defendants for litigating that issue. 

% 115. Introductory. 

It has been repeatedly stated in this work upon the 
authority of numerous cases that the only proper or 
necessary parties to the foreclosure of a mortgage are 
the mortgagor and the mortgagee and those persons 
who have acquired rights under them subsequent to the 
mortgage. But aside from this general rule there are 
cases in which it is proper to make others than such 
parties defendants to the foreclosure for the purpose of 
fully determining the issue.'* involved or for other pur- 
poses which the plaintiff may desire to accomplish. It 
sometimes happens that it is material to the interests 
of the mortgagee to make a prior mortgagee or lienor 
a defendant to the action for the purpose of ascertaining 
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the exact amount of his incumbrance and of having it 
paid from the proceeds of the sale ; contests as to 
priority between mortgages upon the same premises 
can be litigated most directly in tin action to foreclose 
if all the mortgagees are brought within the jurisdic- 
tion of the court ; and at one time there was a great 
deal of doubt as to whether adverse claimants should not 
be made defendants to a foreclosure for the purpose of 
settling their claims. These and other questions as to 
who can rightly be made parties to a foreclosure for a 
full determination of all the issues involved are pre- 
sented to every practicing attorney. It is the design 
of this chapter to notice briefly these miscellaneous 
matters. 

g 116. When prior mortgagees and lienors cannot be 
made defendants. 
It may be stated aa a general rule that persons hold- 
ing mortgages or liens prior to the mortgage under 
foreclosure are neither necessary nor proper parties to 
the action.^ A foreclosure is an equitable action in rem 

1 Adams v. McPartlin, 11 Abb. N. C. (N. T.) 369 (1882); 
Hamlin v. McCahill, Clarke Ch. (N. Y.l 249 (1840) ; see the 
note to this caae, citing niiraerous authorities. Western Ins. Uo. 
V. Eagle Fire Ins. Co., 1 Paige (N. Y.), 284 (1828); Emigrant 
Industrial Savings Bk. v. Goldman, 75 N. Y. 127, 131 (1878) ; 
Smith V. Roberta, 02 How. (N. Y.) 196, 200 (1881); afTd 91 N. 
Y. 470. 477 (1883); Vanderkemp v. Shelton, 11 Paige (N. Y.), 
28 (1844); Holcomb v. Holcomb, 2 Barb. (N. \.) 20 (1847); 
Payne v. Grant, 23 Hnii (N. Y.), 134 (1880) ; Brown v. Volken- 
ing, «4 N. Y. 76. 84 (1876) ; Hancock v. Hancock, 22 id. 668 
(1860) ; Eagle Fire Ins. Co. v. Lent, 6 Paige (N. Y.), 635 (1837) ; 
Lewis V. Smith, 9 N. Y. 502 (1854), aff'g 11 Barb. (N. Y.) 153 
(1851) ; Bank of Orleans v. Flagg, 3 Barb. Ch. (N. Y.) 318 (1848). 
See Chapman v. West, 17 N. Y. 125 (1858), where the action 
was to establish a land contract. Frost v. Koon, 30 id. 428, 
444 (1864). See Koch v. Purcell, 45 Supr. Ct. (N. Y.) 162, 173 
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designed to extinguiab the mortgage and to cut off all 
liens which are subsequent to it upon the premises, and 
not to affect in any way the title to the premises or the 
liens upon it prior to the execution of the mortgage. 
It is the general practice, where persons holding prior 
mortgages are not made parties and no provision as to 
their rights is made in the judgment, to sell the premises 
subject to such mortgages ; no portion of the pro- 
ceeds of the sale can be applied to their payment.* 
A decree of sale can generally have no effect upon the 
rights of prior lienors, whether they are made parties to 
the action or not.^ In a recent case it appeared that after 
a junior mortgagee had commenced an action to fore- 
close, the prior mortgagee also commenced a fore- 
closure, making a defendant the junior mortgagee, who 
answered that an action was pending for the fore- 
closure of the junior mortgage to which the prior mort- 
gagee had been made a defendant, and asked the fore- 
closure of the prior mortgage as well as the foreclosure 
of liis own; the court held after reviewing the authorities 

(1870) ; also Hotchkias v. Clifton Air Cure, 4 Keyes (N. Y.), 
170 (1868), explaining the remeiiy of a. bidder at the sale, 
when the referee varie.s the terms of sale from the directions of 
the judgment. In point, Jerome v. McCarter, 94 U, 8. 7ii4, 736 
(1876); Hagan v. Wallter, 14 How. (U- H.) 29, 37 (1852); Patti- 
Bon V. Hhaw, 6 Ind. 377 (1855) ; Farrer v. Kloke, 10 Neb. 373, 
377(1880); Tome v. Mer. Loan Co., 34 Md. 12 (1870); Weed 
y. Beebe, 21 Vt. 495, 502 (1849) ; Warren v. Burton, 9 ti. 0. 197 
(1877) ; Hudnit v. Nash, 16 N. J. Eq. 550 (1862) ; Williamson v. 
Probasco, 4 Halst. (N. J. Uh.) 571 (1851) ; Dawson v. Danbury 
Bank, 15 Mich. 489 (1867) ; Boward v. Hoeg, 15 Fla. 370 (1875) ; 
White V. Holman, 32 Ark. 753 (1878). See Fisher, gg 350-353, 
and the English cases cited. Coittra, see Case v. Bartholow, 21 
Kan. 300 (1878). 

1 Bache v. Doacher, 67 N. Y. 429 (1876). 

2 t^ee the cases mpra; Smith v. Roberts, 91 N. T. 470, 477 
(1883). 

17 
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at length that the fact that the prior mortgagee was made 
a defendant to the foreclosure of a junior mortgage did 
not affect his righta at all, and that he might disregard 
the foreclosure of the junior mortgage and prosecute 
his own foreclosure to a eale.^ If a prior mortgagee 
who has been made a defendant to the foreclosure of a 
junior mortgage dies or his interest devolves on another 
pending the action, the proceedings may go on without 
reviving or continuing it gainst his personal repre- 
sentative or successor, as he was not a necessary party 
to the foreclosure.* The proposition of this section 
also applies where the prior lien is a judgment* or a 
mechanic's lien.' A prior lienor cannot properly be 
made a defendant to an action to foreclose or enforce a 
mechanic's lien.'^ 

Where in an action to foreclose a mortage one hav- 
ing a subsequent mortgage is made a party defendant, 
and such party is &lso the owner of mortgages prior to 
that of the plaintiff, he may answer in the action and 
ask to have such prior mortgages paid out of the pro- 
ceeds of the sale before applying any portion thereof to 
the satisfaction of the plaintifTs mortgage.' In New 
York it is the usual practice, where prior incumbrMicers 

1 Adams v. McPartlln. 11 Abb. N.C. (N. Y.) 369 (1882). See 
Strobe v. Downer, IS Wis. 10 (I860)! Straight v. Harris, 14 id. 
600 (1861). 

" Hancock v. Hancock, 22 N. Y. 518 (1860). 

8 Frost 7. Koon, 30 N. Y. 428, 444 (1864). 

* Emigrant Indiiatrial Savings Bank v. Goldman, 75 N. Y. 
127, 132 (1878). 

' Emigrant Indiiatrial Savings Bank v, Goldman, 75 N, Y. 
127, 132 (1878); Holcorab v. Holcomb, 2 Barb. (N. Y.) 20 
(1847); Vanderkemp v. Shelton, 11 Paige (N. Y.), 28 (1844); 
Smith V. Schaffer, 46 Md. B7S (1877). 

• Doctor V. Smith, 16 Hun (N. Y.), 246 (1878). 
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are improperly made parties to a forecloBure, to order 
the action to be dismissed as to such defendants upon 
their application, without prejudice to their or the 
plaintiff's rights in any other proceeding.' If the 
action is not dismissed as to them, their rights may be 
expressly reserved in the decree;^ or they may disre- 
gu^ the action, as the decree can have no effect what- 
ever upon their rights.* 

g 117. When they can properly be mads dsfsudantH. 

As an exception to the proposition of the preceding 
section a prior incumbrancer by mortgage, judgment 
or otherwise, may be made a defendant .to the fore- 
closure of a junior mortgage for the purpose of having 
the amount of his claim ascertained and paid out of 
the proceeds of the sale, but such a purpose must be 
specifically indicated and the prior claim set forth in 
full in the complaint ;* even in such a case it will be 
imposfible to compel the prior lienor to accept pay- 
ment from the proceeds of the sale unless his lien has 
matured and is due and payable," and it is doubtful 
whether a court will then decree the payment of a 
prior lien from the proceeds of the sale unless the prior 

» Corning v. Smith, 6 N. Y. 82 fl8Bl). 

^ San Francisco T. Lawton, 18 Cal. 46S (1861). SeeWilkeraon 
V. Daniels, 1 Greene (Iowa), 179 (1848). 

' See the cases cited in the first note to this section. 

* Emigrant Industrial Savings Bank v. Goldman, 7fi N. Y. 
127, 132 (1878); Smith v. Roberts, 81 id. 470 (1883); Holcomb 
V. Holcomb, 2 Barb. (N. Y.) 20 (1847) ; Vanderkemp v. Shelton, 
11 Paige (N. Y.). 28 (1844); Fisher, g§ 350-353. 

5 WeBtem his. Co. v. Eagle Fire Ins. Co., 1 Paige (N. Y.), 
284 (1828) ; Western Reserve Bank v. Potter, Clarke Ch. (N. Y.) 
439 (1841) ; Frost v. Yonkers Savings Bank, 70 N. Y. BBS, 667 
(1877). See Hamlin v. McCahill, Clarke Ch. (N. Y.) 249 (1840). 



ZbU PARTIES TO MOETOAGE FOBECIOSUJUSS. 

lienor has appeivred and consented to the decree.' It 
is not advisable to make a prior mortgagee a party to 
the suit unless he previously indicates a willingness to 
have the whole title sold under the foreclosure and 
to have all incumbrances paid out of the proceeds in 
the order of their priority.* It is believed that in a 
proper case the English rule concerning prior mort- 
gages will be followed in our courts. Under this rule, 
if a subsequent mortgt^e desires to sell the whole 
estate, be can make the prior mortgagee or lienor a 
party to the suit and require him to consent to 
such a sale or to refuse it at once. If he concurs, a 
sale of the whole estate will be decreed ; otherwise the 
decree will he for a ssiJe subject to his prior lien, the 
exfict amount, terms and conditions of which can be 
ascertained in the suit and made known at the sale, 

1 Jerome v. McCarter, 94 U. S. 734 (1876) ; Roll v. Smalley, 2 
Halat. (N. J. Ch.) 4«4 (1847); Norton v. Joy, 6 Bradw. (111.) 406 
(1880); Warner v. Dewitt Co. Bank, 4 id. 805 (1878) ; Hagan v. 
Walker, 14 How. (U. S.) 20, 37 (1852) ; Finley v. Bank of United 
States, n Wheat. (D. S.) 304 (1626); White v. Holman, 32 Ark. 
753 (1878) ; Raymond v. Holbroii, -.':) Wis. 57 (18B8) ; Champlin 
V. Foster, 7 B. Mon. (Ky.) 104 (1846); Clarke v. Prentice, 3 
Dana (Ky.), 46fl (1835); Persona v. Alaip, 2 Ind. 67 (1850); 
Troth V. Hunt, 8 Blackf. (Ind.) 580 (1847); Ki-ans v. McLucae, 
12 K. 0. 56 (1880) ; Waters v. Bossel, 58 Miss. 602 (1880) ; Hud- 
nit V. Naeh, IB N. J. Eq. 550 (1862). Wee Dimn v. Raley, 58 
Mo. Rep. 134 (1874). as to what allegations must be made in 
the complaint. See Gargan v. Grimes, 47 Iowa, 180 (1877); 
Anonyinmis. 4 Halst. (N. J. Ch.) 174 (1840). See Tootle v. 
White, 4 Keb, 4Ul (1876), in point. If the prior mortgagee 
consenta to a sale he cannot afterward commencti a foreclosure of 
his own mortgage ; Rowley v. Williams, 5 Wis. 151 (1856). 

^ Vanderkemp v. Shelton, 11 Paige (N. Y.), 28 (1844) ; Dncker 
V. Belt, 3 Md. Ch. 13; Rucks v. Taylor, 49 Miss. 552 (1873); 
Miller v. Finn, 1 Neb. 254 (1871); Champlin v. Foster, 7 B. 
Mon. (Ky.) 104 (1846); Clarke v. Prentice, 3 Dana (Ky.), 469 
(1835). 
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SO that a purchaser can know accurately the incum- 
brances subject to which he is buying the title.^ In 
Indiana, contrary to the practice in nearly all other 
states, a prior incumbrancer is held a proper party to 
the foreclosure of a senior mortgage, and when made a 
party will be hound by the decree.* 

g 118. Parties having a title paramount to the mortgage 
neither proper nor necessary defendants. 

Persons who own an interest in mortgaged premises 
paramount to the mortgage are neither necessary nor 
proper parties to its foreclosure, for the reason that they 
did not acquire their rights under the mortgagor or the 
mortgagee subsequent to the execution of the mortgage.^ 
Whether they are made parties or not, no decree in the 

' Langton v. Laiigtoii, 7 De G., M. & G. (Eiig.) 30 (1855) ; 
Wickeiiden v, RayBoii, 6 id. 210 (1S54). 8ee also Delabere v. 
Norwood, 3 Swans. (Eng.) 144 n. (1818); Parker v. Fulier, 1 
Buss. & M. (Eng.) 656 (1830) ; Bigelow v. Casaedy, 26 N. J. Kq. 
657 (1875) ; Potts v. N. J. Arms Co., 17 id. 518 (1865) ; Gihon v. 
Belleville Co., 7 id. (S Halst.) 581 (1849). See Jerome v. Me- 
Carter, S>4 U. S. 7*i. 736 (1876), and the casea cited in the opinion. 
See Perdicaris v. Wheeler, 4 Ha'st. (N. J. Eq.) 68 (1849) ; Per- 
sons V. Merrick, 5 Wis. 231 (1856). 

^ Masters v. Templeton, 92 Ind. 447 (1883), citing numerous 
Indiana v&asa, also holds that, claims adverse to the title may be 
litigated in a foreclosure ; Merritt v. Wells, 18 id. 171 (1862). 

3 Lewis V. Smith, 9 N. Y. 502, 514 (1854), aft'g 11 Barb. (N. 
T.) 153 (1851) ; Merchants" Bank v. Thompson, 55 id. 711 (1873) ; 
Rathbone v. Hooney, 58 id. 463, 467 (1874) : Hamlin v. McCahill, 
Clarke Ch. (N. Y.) 249 (1840), and the note ; Lee v. Parker. 43 Barb. 
(N. Y.) 611, 614 (1865); Walsh v. Rutgers, 13 Abb. (N. Y.) 33 
(1861); Wuicherer v. Hewett, 10 Mich. 453 (1862) ; Comstock v. 
Conixrock, 24 id. 39 (1871) ; Horton v. Ingeraoll, 13 id. 409 (1865) ; 
Wilkinson v. Green. 34 id. 221 (1876); McChire v. Holbrook, 39 
id. 42 (1878) ; Gage v. Perry, 93 III. 176 (1879) ; Price's Ex'rs v. 
Lawton, 27 N. J. Eq. 325 (1876), citing numerous cases; Pelton 
V. Farniiti, 18 Wi.s. 222 (1864) ; Palmer v. Yager, 20 id. 91 (1865) ; 
Kek1a Fire Itis. Co. v. Morrison, 56 id. 133 (1882), citing numer- 
ous cases. See the cases cited in the following section. 
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action will in any way affect their rights. Thus a widow 
who did not sign a mortgage executed by her husband 
should not be made a defendant to its foreclosure ; and 
even if she is made a defendant, her rights will 
not be affected in any way by the decree.' This is 
epeeially true if the compl^nt does not contain allega- 
tions setting forth her real rights in the property and 
asking to have them foreclosed ; and even with such 
allegations in the complaint, it was held in one case 
that the judgment passing upon her rights and fore- 
closing them was erroneous and void.* A person 
claiming dower by title paramount to the mortgage can- 
not he brought into court in a foreclosure and made to 
contest the validity of her dower. Whether she is 
made a party or not, her rights will remain unaffected 
by the action ; the sale should be made subject to her 
dower. This rule also applies to persons holding an 
estate in remainder or reversion, where the life estate 
or the intermediate interests of the beneficiary have 
been mortgaged." 

g 119. Adverse olalmants neither necesaaiy nor proper 
parties. 

It is now an established rule in practice that a fore- 
closure suit is not an appropriate proceeding in which 
to litigate the rights of persons who claim title to mort- 

' Lewis V. 8milh, 9 N. T. 502, 514 (1854), aS'g 11 Barb. (N. 
Y.) 153 (1851) ; Merchants' Bant v. Thomson, 56 id. 7, 11 (187S). 

^ Merchants' Bank v, Thomson, supra ; Payne v. Grant, 23 
Hiin (N. Y.), 134 (1880) ; Bradley v. Parkhurat, 20 Kan. 462 
(I87tl) : Lounsbnry v. Catron, 8 Neb. 469 (1879) ; Shellenba^er 
V. RiHcr, 5 id. 195 (1876) ; Roche v. Knight, 21 Wis. 324 (1867) ; 
Wicke V. Fake, 21 id. 410 (1867). 

» Riithbone v. Hooney, 58 N. Y. 463, 467 (1847). See Stan- 
dish V. Dow, 21 Io\¥a, m.i (1866), a. case of trust. 
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gt^ed premiscB in hoBtility to the mortgagor.' In New 
York it has been determined that where a party 
setting up such a claim is made a defendant to the 
foreclosure of a mortgage, the decree will he held 
erroneous and will be refused, if it passes upon his 
rights, though made after a hearing upon the plead- 
ings and proofs.^ The mortgagee has no right to 
make one who claims adversely to the title of the 
mortgagor and prior to the mortgagee, a party de- 
fendant for the purpose of trying the validity of his 
adverse claim of title.' The bill of foreclosure should 
be dismissed as to an adverse claimant unless he alleges 
in his answer, and is prepared to prove, that the 

' Eagle Fire Co. v. Lent, 6 Paige (N. T.), 835, 638 (1837) ; 
Lewis V. Smith, 9 N. T. 602, 614 (1854), aflf'g 11 Barb. (N. Y.) 
153 (1851) ; Corning t. Smith, 6 id. 82 (1851) ; Frost v. Koon, 30 
id. 428, 444 (1864) ; Bank of Orleans v. Flagg, 3 Barb. Cb. (N. 
Y.) 318 (1848); Payne v. Grant, 23 Hun (N. Y.), 134 (1880); 
MeigB V. Thomson, e6 How. (N. Y.) 466 (1884). See also Brown 
V. Volkening, 64 N. Y. 76, 84 (1876) ; Wurcherer v. Hewitt, 10 
Mich. 453 (1862) ; Comstocfe v. ComHtock, 24 id. 39 (1871) ; Sum- 
mers V. Bromley, 28 id. 125 (1873),' citing New York ca^es. 
Bogey V. Shute, 4 Jones £q. (N. C.) 174 (1868); Banning v. 
Bradford, 21 Minn. 308 (1875) ; Newman v. Home Ins. Co., 20 
id. 422 (1874) ; Chamberlain v. LyeU, 3 Mich. 448 (1855) ; Wilkin- 
son V. Green, 34 Id. 221 (1878) ; Gage v. Perty, 93 lU. 176 (1879) ; 
Gage V. Board of Directors, 8 Bradw. (111.) 410 (1881) ; Carbine 
T. Sebastian, 6 id. 564 (1880) ; San Francisco v. Lawton, 18 Cal. 
465 (1861); Marlow v. Barlow, 53 id. 456 (1878); Crogan v. 
Minor, 53 id. 15 (1878) ; Lan^ v. Jones, 5 Leigh (Va.), 182 (1834) ; 
Lyman v. Little, 15 Vt. 576 (1843); Comely v. Hendricks, 8 
Blackf. (Ind.) 189 (1846) ; Pattison v. Shaw, 6 Ind. 377 (18S6) ; 
Dial V. Reynolds, 96 U. B. 340 (1877) ; Peters v. Bowman, 98 id. 
66 (1878). See Chicago Theological SeminaTy v. Gage, 103 111. 
175 (1882); Coe v. N. J. Midland Ry., 31 N. J. Eq. 105 (1879); 
Sheilenbarger v. Riser, 5 Neb. 195 (1876). 

2 Corning v. Smith, 6 N. Y. 82 (1851) ; Lewis v. Smith, 9 id. 
602, 514 (1854) ; Eagle Fire Co. i. Lent, 6 Paige (N. Y.), 636 
(1837). 

^ Eagle Fine Co. v. Lent, supra ; see the English authorities 
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facte upon which he relies arose subsequently to the ex- 
ecution of the mortgage.' Disputes involving the title 
to the mortgaged premises prior to the execution of the 
mortgage cannot be litigated in a foreclosure, but must 
be tried by ejectment or other suitable action apart 
from the foreclosure ;■ but where the title was acquired 
at a tax sale subsequent to the mortgage the purchaser 
is a proper party.' It is not right that the mortgagee 
in pursuing his remedies should be delayed or hindered by 
litigation upon a questioD of title which does not affect 
his rights in any way. In Indiana and Kansas, how- 
ever, adverse claims may be litigated in a foreclosure.* 

§ 120. Snbaaqaent mortgagees or incnmbrancerB claim- 
ing priori^ of lie;i proper defendantB for litigating 
that issue. 
As has been stated in the two preceding sections, par- 
ties who claim adversely or paramount to the mortgagor 
are not even proper defendants in the foreclosure of a 
mortgage ; but parties whoclaim subsequently to the mort- 
gagor, but adversely and paramountly to the mortgagee, 
are proper, if not necessary, defendants to a foreclosure 
for the purpose of litigating questions of priority in lien 

1 Coming V. Smith, 6 N. Y. 82 (1851); Meiga 7. ThomBou, 
66 How. (N. Y.) 466 (1884). 

2 Eagle Fire Co. v. Lent, 6 Paige (N. T.), 635 (1837) ; Bruii- 
dage V. Domeetic and Foreign Missionary Society, 60 Barb. (N. 
Y.) 204, 213 (1871). Bee Price's Ex'rs v. Lawtoii, 27 N. J. Eq. 
326 (1876). 

* Horton v. Iiigersoll, IS Mich. 4l)il (1865) ; Carbine v. Sebas- 
tian, 6 Bradw. (111.) 564 (1880). Set Chicago Theological Sem. 
V. Gage, 108 111. 175 (1882); contra, Hoberta v. Wood, 38 Wis. 60 
(1875). 

* Masters v. Templetoti, »2 Ind. 447 (1883) ; Bradley v. Park- 
hnrst, 20 Kan. 462(1878); Nooerv. Short, lb. 624. 
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between the mortgage under foreclosure and theirclaims. 
This rule allows to be brouglit into the action for litiga- 
tion such questions only as affect the rights of the 
mortgagee.' "Whether a defendant's equities are prior 
and superior to the rights of the plaintiff under his 
mortgi^e, or junior and subordinate thereto, must 
necessarily be determined in the judgment for a fore- 
closure of the plaintiff's mortgage. The defendant is 
not contesting the title of the mortgagor, but simply 
asserts a right under him prior in point of time to the 
mortgf^. The question of priority between the two 
is necessarily involved in the action and proper to be 
determined in it."* 

If a mortgagee or incumbrancer claiming priority is 
not made a defendant, his rights will be in no way 
affected by the action. It is often necessary to bring 
additional parties into the action for a complete de- 
termination of the questions involved in the issue ; in 
such cases the application may be made by the plaintiff 
or the defendant, or the court on its own motion may 
order such parties as it deems necessary to be brought 
within its jurisdiction, but it must be a fact in each case 
that the party is brought into court claims some 
right or interest that is adverse to the claims of the 
mortgagee foreclosing. The practice of making a de- 
fendant to a foreclosure every party who claims an 

1 Brown V. Volkeniiitr, 64 N. Y. 76, 84 (1876) ; Bank of Orleans 
V. Flagg, 3 Barb. <Jh. <N. Y.) 316 (1848); Payne v. Grant. 23 
Hun (N. Y.), l;-i4 (1880) ; Board of ISiiperviaora v. Mineral Point 
R. R., 24 Wis. m (186»); Knitsitiger v. Brown. 72 Iiid. 166 (1880) ; 
Hoppockv. Ramsey, 28 N.J. Kq. 414 (1877); Oockran v. Goodale, 
131 Maas. 464 (IWl); Dawson v. Danbury Bank, 15 Mich. 489, 
495 (1867). 'See SS«, 12, 13, 16 and 20, ante. 

2 Brown v. Volkening, 64 N. Y. 76, 84 (1876), p«- Allen, J. 
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interest in the mortgage or the premises in order to 
make a complete determination or settlement of all 
questions affecting the mortgage or the premises, is 
broadening and increasing in its application by the 
courts of all our states.' 

' New York Code, § 448. The same principle has been en- 
acted in the codes of some other states. 
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Action. nax. 

Tor«d«em, *11 mortgagees necessary parties 18 

To for«c](Me, caniiot be two on separate moitg^gOB on same lauds 

at same time 47 

The mortgages Hhould be foreclosed in one action 47 

Or the senior mortgage should be foreclosed, settiag up the dtum 

on the junior mortgage 47 



Action at Law. 

For recovery of mortgage debt 187, 188, 190, 193, 206 

Formerly the only remedy to collect a deficiency 1ST, 188, 189 

Equitable foreclosnre does not extinguish the debt 188 

Can now be had for a deficiency only by permismon of the court 

where the mortf^age was foreclosed 189, 190, 195 

For mortgage debt first allowed in 1786 190 

Administrator. 

Of mortgagor, may foreclose a mortgage which he personally holds 
against the mortgagor's premises II 

See pBSSOHAb RbPBB8IIIITAT[TB8. 

Adverse Claimantfi. 

Neither nocesaary nor proper jiarties 262, 264 

See Pabahount Titlb. 

Cannot litigate advente clftims in a foreclosure 263 

Decree passing on their rights, tn)t binding 263 

If claims ai-ose subsequent to mo;'t|!'age, then proper parties. ..2SS, 3M 

Disputes involving the dtle cannot ho litigated in a forectosui'e 264 

In Indiana anii Kansas the rule is nthorwiae 264 

Annuitant. 

Necessary defendant, if annuity chargeil by moi-tgagor on fpecific 

.".115 

8u« LlIOATBB.3 
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ADunlty. rA«. 

Martg^ig« to secure, in proiluce 11 

Value of produce, the measure of damages. 11 

Mortga^ conditioned for aupport during life may be foreclosed. . . 33 
Admiiiiati-ator of a deceased mort^a^e who held an aanoity mort- 
gage may foi'eclose for unpaid anauity 51 . 

Aaaignee. 

Sole owner of mortgajje, may foreclose 12, 175, 176 

The only poesible plaintiff 12, 18 

Assignor not a neceEsary co-plaintiff ordefendant 15 

Of indemnifying mortgage may foreclose.. ..: 12tt 

Pretended, without title, foreclosure by, void 13 

Of mortgage, with power of sale 13 

Of one of sevei'&l notes is an assignee of the mortgage pro tanto or 

prorata, and may foreclose 14, IB 

Cannot foreclose in the name of the mortgagee 11. 15, IS 

Cannot foreclose by scire faciax 16 

Scire facias must lie in the name of the mortgagee IS 

, Receives no better title than his aesignor had 17 

Olherwise. if the mortgage secui-ea a negtitiable note not due 17 

Joint a^gneen 17.30, 22 

See Jojirr MoKTOAOHBa. 

Of mortgage collaterally, necessary co-pl^iitiff or defendant. , . . 28, 29 

Refusaltobecomeco-pliuiitiffBhouldapiieariu (he complaint, 29, 179, 180 

See DUCRBB, MOMTnAGBIC, 

Pin-chasei- at foreclosure lieconies an equitable assignee of the mort- 
gage, sometimes. 3i 

Pei-son advancing money to pay an existing mortgage betimes an 

equitable BHsignee, ami may foi'eclose 35, 38 

Of moHga^ without bond cannot foi-eclooe 41, 42, 43 

Such an alignment is a nullity 42 

. Accesaoriian turn duclt, nfd seyuUur principals 42 

Held a naked tiiist for beiielit of assignee 43 

AswgneeoC iMmd without mortgage may foi-eclose 43, 45 

Assignor a necessary party; may unite as a, co-pl^ntifT. 44, 45 

Assignment of bond held an eqnitable assignment of mortgage .. 43, 44 

Assignee in bankiiiptcy may foreclose 48 

Peiute^Ue lite may lie substituted as pluntiff anil foreclose in bis own 

name , 49 

May continue action in name of asragnor 49 

Change in name of plaintiff best piiiclice 50 

Of foi-eign executor may foreclosi; 69 

Of subsequent mortgage or judgment a necessary party. . . 153, 156, 157 

Assignor not a uecexsary party 153, l&S, 151 
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Assignee— (xmfinuAi. vtia. 

Of junior mni'tgage, condilioniilly or collul orally, u necPSMiry lunly, 1S& 

Of Bubeequiint lien, pendmU lite, nat a necepKary pmly 157, 158 

Hay beciime apaKy on his own aiiiilication t&T. IfiS 

Hay appear and tlefemt in name of aBflKnoi- i'-'i, iii8 

Of a mortgage, is an incuinbi'ancer within m*-iiiiiig of N. Y, Code, 168 

Of mortgage, absolutclyasKifrned, may forttliiM- I"', 176 

Nevera (lefenilant in afiii-ecloBure n'-, ITS 

Proper defendant in an action to [■edeetn 17ti 

Of mortgage assi^ed collaterally Oh conditionally 17^-. 179 

Neceasaiy defendant, if action commenced by aesignor lis, 178 

Assignee ami si^aignoi' may unite as copliunlifTH 179 

Omission of eithei' assignee oi' as^gnor produces a defe<:tive title. . 179 
Refusing to become co-plaintiff, refusal stated in complaint 179, 180 

Assignee in Bankruptcy, or by Voluntary Assignment. 

May be a defendant in his offidal capacity to a foreclosure brougtlt 

by hira individuaUy 18 

May foi'eclose mortgage belonging to hitj iispignor 48 

May assign the raoilgnge 46 

Assignor in bankruptcy not aneceewiry piu-ty 48 

But very piMj^ei' 48 

AHSignor may nometimea foreclose 48 

Purchaser of premises of, a neceniary defendant 87, 8B 

Pendente Ute of a forectosui'e, hi-ld formerly a neccMai-y defend- 
ant; notnecessaiy at pi'esenl 93, 84, 128, 129 

Of mortgagor or owner of pi'emiEes", a netef^aaiy defendant 137 

Receiver of insolvent cor|M>ration also necessary 127 

Assignment must be made before commencement of foreclosure.. 127, 128 
Assignment made [lending foreclosui'e, assignee not a nece^ary 

defendant 128, 139 

Formerly it was held necessary to bring' him into the action 128, 129 

Can be made a defendant now on his own or plaintiff's application. . 129 

Of enbsequent mortgagee or lienor, a necessary defendant 16G, 166 

Dying, ivendiiig foreclosure, his suciiesBor a necessary party* . . 16B, 166 
Propel" parly for fixing amount of deficiency against bankrupt's 

estate, to be paid in the settlement of bia estate 221 

Assignment. 

Defective, mortgagee and assignee necessary parties 12, 12b, 16>» 

After, mortgagee not a pi-ojier party 12 

Invalid, makes a void foreclosure 13 

By marrie<l woman in Pennsylvania, void unless signed by husband, 18 

To wife, of mortgage on husband's land, generally valid 18 

In Maine, held to merge the mortgage 18 

To husband, of mortgage on wife's land, valid 13 
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Assignment— Mil inuod. n^am. 

In writing, Dot indiepeneable to be 14 

By )iarol Buflicient ; contra id UMsacbueettB and Uune 14 

By mare delivery But&cient tosuetoin fur«cloaure 14 

But assignor then a necessary party 14 

Quit-clum deed may operate as an aseiffumeDt, eepeciaJiy in Maine, 14 

Subject to equities against the mortgage 16 

Of nute opei'ates as an assi^ment of the mortgage pro laiUo 24 

Form of, immaterial ; intention essendal 80, 37 

Equitable. See Sobbtt. 

Of 'mortgage pending foreclosure 49 

By beirof mortgagee, not valid C4 

See AsBioHOR ahd Absigkbb. 
AaslgnoT. 

An executor or administrator may make a valid aasignmeut. ISn 

Heir cannot make; foreclosure by assignee of, void i2n 

Defense pleaded against assignor, he may be made a defendant 15 

Of Bubseqaent mortgage or judgment not a necessary party, 153, 1S6, 167 

Having solil mortgage, no longer a necessary party 172, 17S 

Per«onal repreaeDlatives making an aaeignmeDt notneceBBary..l72, 178 
Having guaranteed payment, necessary party for judgment of 

defidency 173. 174 

Pruper]iarty if usury, fraud or othei- equitable defense pleaded. 174, 176 
Or notice may begjven bim uf the defense, and be will be bound by 

the decree 16, 176 

Proper party if assignment imperfect in form or by parol 174 

Necessary defendant to forectiisure by assignee of the bond alone.. 174 
Of mortgage collaterally or conditionally assigned a necessary party, 170 

171, 176, 177 

Neceesai-y defendant if action commenced by assignee 176, 177 

Aaidgnor and aedgnee may unite asco-plunUfb 176, 177 

Reasooa why a necessary parly 177, 178 

Of mortgage, guaranteeing i>ayment or collection, liable for defi- 
dency a07, 348, 360 

Uay ba^lefendant to foreclosure 248. 249 

Action at law may be maintained against 249 

See QnitUHToR. 

Iiitermeiiiate aswgnors guai-anleeing mortgage, liable S60, 361 

Complete line of successive guaranties not necessary 250, 251 

Covenanting as to titie and agMUst defenses, liable 251 

ABBumption of Hor^^oge, — See Qbimtbb, Qhartor, Hobtg&obb. 
OrantAe assuming payment, liable for judgment of deGciency in 

forocloenre 238-236 

Part only of mni'tg-age assumeil, liable for that part only 238, 229 

Assumption by tenants in-sommno, held jointly and eevsrally liable, 229 
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ASBamption of MOTtga^—a^iainved. faob. 

Orsntor becomex a nere surety 229 

Reined]r of grantor U> protect himself. 239 

Mortgage debt becomes grantee's omi debt 229 , 

Oral agreement to assume, held sufficient 329n, 388 

How liability enforced in different states 338n 

Specific wordHnot necessary to express aesumpUon 333 

Intention the essential thing. 237-3S2 

Eipreaaion, " subject to payment " 383 

Expression, " subject to assumption Ba part of conrnderaUon " SS3 

Other expressions 234. 230, 282 

Aflanmption of interest imponee no liability for priodpal 233, 333 

Qrantee need not sign deed to bind himself 388 

Acceptance of deed sufficient 288 

If no intention to assume, grantee will not be held liable 333, 284 

Deed executed merely to transfer title, grantee not liable 384 

Bona fidt purcliueer of mortgage, i-elying on contract of assump- 
tion as shown on the recoi-d, may enforce it 284 

Deed must be absolute in its terms 334, 23S 

Must convey the whole or an undivided part of premises 234, 23S 

Failure of title held a good defense for the grantee 286 

Grantee cannot plead usury 235, 3(i6 

Nor other defenses affecting validity of mortgage 23S, 236 

'llieories of law giving mortgagee benefit of assumption %6> 237 

Theory of equitable subrogalion 236 

Theoi^of contract for benefit of third peison 236, 337 

Cannot be enforced against grantee unless his grantor wae liable, 338, 239 
A break in the Une of successive assumptions will release subse- 
quent grantees from all liability 238, 389 

Above-mentioned theories applied 238, 239 

Want of consideratdon the basis of the i-ule 239 

In Pennsylvania, grantee always held liable, whether grantor liable 

or not 239. 340 

By a subsequent mortgagee does not make him personally liable to 

the prior mortgagee 340-343 

Benefit to granter of such an assumption 340, 341 

Rights of parties in such an assumption 240-343 

Grantor cannot release grantee froin liability on assumption 343-246 

See Orajttbb on this point. 

Attaching Creditor. 

Of mortgaged premises, necessary defendant 148 



Bankruptcy.— See Assiokbs ih Buczrdptct. 
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Beneficiaries. — Bee Cbstuib qub trd«t. 

Bond. — See Notb. paoi. 

Assig-nee of, without moi-lgage, may foreclose 41, 45 

Moi'tgs^ eie<:uted without, ci'eat(>s no peraoual liability 43 

AsMgnee of, without nioi-tifage, may execute a valid diacbarge 44 

AniiifCLior of bond wilboat mnvlfa^ a nect»Baiy party 44, 45 

Pemoii sifHiioE I>ond, hut not nioilg-a^, linble for deficiency, 75, 205, 206 

All persons si^in^; bond nr note liable for deficiency 205, SOS 

HuHbaiid wgning wife's bond and moi-tga^ liable 205, 30$ 

Liability on bond can be enfoi-ced in action at law 306 

C. 
Cestuis Que Trust. 

Should be defendants to a fnreclosui-e by theii- trustee.. 62, 64. 183, 184 

May he omitted if very numenme 62, 64, 183 

Complunt should stAte that they are too numei-ous 62, 63, 64 

Always omitted in foreclosure of railioad morlgagefi 63 

Bondholilei-s not necessary parties, but may intei-tileail 63 

Moi-tf^a^ for their beneht may sometimes be foreclosed in their 

own names 64, 183, 184 

Trustees necessary parties in such cases 64,183, 184 

'IVuatees and beneticiaiies may unite as co-plaintjffs 64, 183 

See Bbnbviciakiuk, Trustbss. 

Of mortga^^ pi-emises, necessary defendants 120, 134 

Under a will or trust deed of mort^a^d pivmises necessary de- 

feiidai.ts 120, 134 

Not necessary whei'e the premises are convei'ted into personalty 

under the terms of a will 120n 

Character of trust should api>ear in the will or deed 121 

If names of beneBciaiies not stated in the will or dee<:l, not necessary 

parties 131 

Two exceptions to the genei'al iiile 121, 133 

i-lrxt. In cases of i«mote Umilations , 121, 133 

Siifllciont to make persona incMe defendants 121, 123 

Serond, Where lieneficiaries are very numerous 133 

Would be oppressive to make all defendants .' 133 

tsuflicient to make trustees defendants 123, 123 

Necessary defendants even whei-e trustee ei'-cutes the mortgage, 123, 134 

Benedcianes hold the legal estate in the pi-emisea 123, 134 

Trustees hold the title mei-ely 123, 124 

Collateral Securities. 

Assignee may enforce what his assi((nfr holds 17 

Moi-tgage asBignecl collaterally, who may foreclose 28, 31, 176-179 

See AssiQKBB, Mortsaobh. 
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Collateral Securities— continued. pacu. 

Who necesury partiee 28,31, 176-179 

Deed tie collateral, mortgagor etdll a neceeaary defendant SB 

Complaint. 

Dumissed if mortgagee foredoees in behalf of his aaeifrnee 11 

By collateral mort^iv^e or asugTiee, i-efuaal to become co-plaintiff 

should appear in 3V 

Tha fact of collateral assigrnment should appear 31 

Cause of action for deficiency muet be fully stated IM 

Demand for decree maethe clear and specific 19B 

Should state order of liability nf the difffirent defendants IBB 

No demand for deficiency made in, judgment for, cannot be taken.. 19B 
Uust state grounds on which Judgraent for deficiency ia demanded, 21S 

ContemporaDeons Mortsrag^s.— See Simcltabkjdb. 

Co-plaintUBs. 

Refusal to become, should be alleged in compliunt 19, 22, 34, 29 

82, 46, Bl, 176, 179 

Mortgagee and aaeignee collaterally may unite ae 29, 30, 176, ITS 

ContemporaneoDB mortjiageeB may unite aa 4G, 47 

Parties interested in mortgage, refoeing te unite ss co-plain title, 
necessary defendanto 69, ITI 

CorporatioDS. 

Owning mortgaged premiBesnecesBary defendant 182, 138 

How authorized te execute morlgagea 133 andn 

Curtesy.— See HnsBASD. 

D. 
Decree. 

Foreclosing a mortgage in severalty, to pay te each his share 22, 23 

Foreclosing a mortgage collaterally assigned, should direct payment 

te pledgee first, and balance to mortgagee 39 

Should first direct payment of coets and expenses of sale 196 

Then payment of taxes, water rates, ete. 196 

Application of balance to mortgage debt 196 

The balance then remaining unpaid will be the deficiency 196 

Should fix order of liability of the principal and sureties for the 

debt 196, 197 

Form of, for directing judgment of deficiency 197, 198 

Uust follow the demand for judgment in the cnmphunt 198 

Should specify the order of liability of ail goaranteeing moi'tgage, 250 
16 
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Deed. rxaw. 

To (frftntee, anrocorded, mori^s^r a neceaeary party 76, 66, 90 

As asecimty, mortgagor still necessary 86 

See Lia Pbhdbiib. 
DefendantB. 

Persons interested in mortgage debt revising to become co-plaintiffa, 

may bsmade 88 

Who are necessary; general prindples 71 

Defense. 

Pleaded against assignor of mortgage, renders him a necessary 

defendant 16 

Practice of giving aosigoor noUce to defend 16, 175 

Deficiency, Judgment of, — See JonGMxirr or Dbf ictbhoy. 
Cannot be recovered in foreclosing mortgage execated on incompe- 
tent parson's land nnder order of court 180m 

Devlsees.l 

Of mortgagor or owner neceaaary parties, instead of heirs, 113, 114, 116 

Heirs and devisees both necessary parties until will proved 116 

Bee Hma. 

Divided PremiBes.— See nnntviDBD FttSHma. 

Dower.— Bee Wifb. 

Wife must be.party to extinguish it 100 

Not affected unless wife a defendant 100 

Bequest made in lieu of, widow not a necessary defendant 106 

Where abolishad by statute, wife nut a necessary defendant 106 

E. 
Elsseinent. 

Owner of, a necsssary defendant 8^ 00 

Eilectment, 

Wife or widow cannot muntMn, if omitted aaa party 106 

Equitable Assignee. 

Of mortgage, one who pays it for another, is. 88 

Equitable Interest. 

Owner of, in mortgage, may foreclose 33 

Owner of, in moi'igaged premiaes, a neceasary defendant 81, S6 

Escrow, 

Deed of mortgaged premises delivered in, mortgagor a necessary 
defendant 86 
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S!xecatlon. taob. 

Bqnitj' of redemption sold on, mort^ a^r atill a necessuy partjr, 

when 82 

See SasBirF's Salb. 
Executor. — See Pbiisohal RBPBKSBiiTATtvBa. 

Co-executor may foreclose ogadnBt ci>eKeculor. S3, 84 

Of mortgager generally not a neceaeary defendant 118, 116, 118 



Foreclosure. 

MethodBof 2, S 

Pariieeto, irenerally S, 4 

Result of, uponpartiea 5, 6 

There may be a second, if first foi'ecloeure vacated 11 

By pi-etended assignee, void 18 

By mortgagee after aangnment, void 13 

Void, if aamgnment made by a married woman alone in Peniuryl- 

vaoia; bosband should join 18 

De novo, maybe maintained to cut offomitt^d lienors B4 

By D. 8. Loan CommiaaiODers, when void 3fi 

Two mortgagee on the same land cannot be foreclosed at the same 

time in separate actions 47 

If two actions have been commenced, one must be discontinued.... 47 

Effect of sale by foreclosure 171 

Does not eitingoish the debt 188 

Formerly only an action in rent 189 

Judg-meiit for deficiency may now be recovered in 192, IM 

Foreclosure by Advertisement. 

Who necessary parties 7S 

A nullity, if the owner ih not Borved with a notice SBn, 90 

Pergonal repreBentatives of the mortgagor or owner necessary de- 

feodanls 111.118, 118 

Cannot be commenced until personal representatives have been 

appointed 118 

Subsequent mortgagees necessary defendaate 141 

Judgment creditors necessary defendants 14!!, 14fl 

Foreign Personal Kepresentatlves. 

Cannot ordinaiily foreclose 67, 61 

See Pbbsoiial Rbpsbsbmtativbs. 

Payment of mortgage debt to, cancels the lien 60 

Can make a valid assignment of the mortgage G9, 60 

Domestic admimstrator has preference over foreign 60 

Foreign administrator may foreclose by advertisement 61 



Fraad. p. 

Deed of inot%ag«d premines made in fnud, mortgagor remains a 
neceoiary defendant 



Grantee. 

Cai mot object if tbe moi-tga^ria not made a party 77 

Taking premiMa subject to mortga^, not liable for deficiency, 224, 227 

Dee<l merely recitinjc mort^a^. creates no liability.. 234 

Deed reciting', "aabject to mortga^". ,. 324 

Effei^t of that clause on grantee 229 

A judicial aale mad« subject to mnrlgfoge, no liability thrown on 

purcbaeer 22S 

Deed redting mortga^ as )>art of conuderation, creates no liability, 225 

236 
Rule <lifferent in New Jei'sey ; if the mortgage forms part of the 

consideration, the grantee will be liable 228 

Tendency of New York coQPtH towanl New Jeraey rule 227 

Intention of parties to asBume or nnt, always prevails 227, 238 

Assuming payment of mortg-age, liable for deficiency 338, 23(t 

See Akumptioh of Mobtoiob. 
Under tbe ueiimption of a mortgage, becomes principal debtor, 239, 230 

Mortga^ debt becomBB hia own 239, 230 

Hay be sued by grantor on dasuinption 230 

Measure of damages, nnpud amount of mortgage 230 

Need not sign deed to bind himself. 238 

Acceptance of deed sufficient 227, S8S 

Intenlion to assume, the esnentiai thing 232, 288 

Assumption clause inserted in unusual place or fran<Iulently...S33, 834 

Not liable if deed merely to transfer Utle 334 

Failure of title held a good defense to the assumption 386 

Cannot plead usury or other defynsea against the mortgage ,..236, 236 
Theories of law on which mortgagee may enforce assumption. .236, 237 
Not personally liable on assumption, if his granter not liable,. 23S, 340 
A break in the line of succesfflfe assumptions will release the 

grantee from all liability 238, 230 

Al>ove-mentioned theories applieil 388, 239 

Grantee reletuted from assumption for the reason that there ia no 

consideration to sustain it 239 

In Pennsylvania this rule does not apply 239, 340 

Orantee an8umingpayment,liable,thougbbisgrantor not liable, 239, 340 

CaniiDt be released from assumption by grantor. 243, 246 

Unless assumption was conditional 244 

Tbeorieeand rea-wns ferrule 240, 24S 
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Orantee — continued. rtaa. 

In New Jersey f^r&Dtee can be released, if not fraudalently....34{>, 346 
See Gbastob. 

Intermediate grantee, having- assumed payment, liable 241, 248 

Line of ancceamve aasumptJanH must be complete 247, 246 

In teiinediate grantee not iisauming payment, not liable 248 

Orantee asBuming payment, deceased, hie estate liable 2U 

Personal i-epresentativee proper pai-tiea. See }} 9S, 99 254 

Bee OwHBR. 
Graator. 

Payini; a mortgage aaeumed by hie grantee, held subrogated t« 

rights of mortgagee 86 

See Sdhbtt, OnnKB, Puhcsasbh. 
Under contract of assumption by gi-antee, becomes a mere surety. . 22B 

Remeity of grantor to enfoi-ce assumption iS/9 

May sue grantee on asaumpUon 280 

Measure of damages, unp^d amount of mortgage 280 

Discharged of liability as surety by variation of bond and mortgage, 231 

See AssuHPTiOH or MosTOiait. 
Rights of, in contract of aesomptioo of prior mortgage by sub- 
sequent mortgagee 240, 342 

Subsequent mortgagee assuming, liable to grantor alone 340, 241 

Cannot release grantee from liability on assumption 243, 346 

Reasons why he cannot 343, 2tt 

If the aasumption was conditional or contingent in any way, a 

release may be given 244 

Theories of subrogation, etc., applied 344, 24S 

In New Jersey, a release may be given if it is not fraudulent.. .245. 346 

Insolvent grantor cannot release 349 

Gi'antor re-purchasing and i-e-aBsaming, dlschu-ges grantee from 
Uability 346 

Ouarantor. 

Of^md and mortgage at ite inception, liable for a deficiency 207 

Maybe made a party to foreclosure 207 

Asdgnoi- guaranteeing payment of mortgage a necessary defendant 

for a judgment'of deficiency 248, 260 

Order of liability and the deci-ee 249, 260 

Int«iiiiediate HStdgnoiii guaranteeing payment, liable 350, 361 

All pemons giiai-aiiteelng payinent or collection by a separate instru- 
ment, liable 360, 3S2 

Guarantyl^nf payment and of collection, distinction 249 

Guardian.— Bee Oiti'ioiai. CAPAorrr, 

Of infant heir of mortgagor not a neceeeary defendant Ill, 113 

Summons must be served on guardian Ill, 113 



278 HEnts. 

Onardlan— a»itin««d. rxam- 

Of mcraupetMit penoQ & neceaBary defeodatit. 130, 181 

Bee Ihconpktbkt Pbhsoh. 
Of incompetent person, holding 8ub(iequeiit mortgage or lien, aneces- 
sary party 16S 

H. 
Helra. 

Of morigaK^ cannot foi'ecloee a mortgage S3-56 

Not necessary partiex to the action ia aay way 51 

Of vendor io land contract, when Receseary parties 63 

Of mortgagee, when allowed to foreclose, if no personal repreeenta- 

tive has been ajtpointed. 54 

Cannot make valid assignment of mortgage M 

Have been held necessary defendants in an action to redeem.from 

the mortgage H 

Of mortgagor, no longer owning the premises, not necessary 76 

Of deceased joint mortgagor not necessary 81, 114 

Advisable parties, however 81 

Of mortjifagor or owner, necessary defendants 110-114 

They succeed to decedent's rights 110, 111 

In&nt heirs necessary Ill 

Widow, an heir by statute in Indiana llln 

Bale held void 'for omisraon of heirs lllii 

Necessary parties in Missouri by statute lllu 

Heirs of a sub-vendee necessary ilefendants in the foreclosure of 

aland contract llln 

Necessary defendants in reviving a forecloeur« commenced against 

a deceased mortgagor 112 

Not sufficient to revive against pei-eonal representatives 112 

See Pbrsiik^l HitriiBaBNTATiVBa. 

Not necessary, if the owner sold the premiaes in hisLfe-time 113 

If owner holds any equitable interest at deiitb, heirs necessary. . . . 112 
Not necessary parties whei-e the real estate passes by law to the 

pei-sonal representativ(!H 113 

If omitted, any interested jiarty may object by demurer or answer, 113 

Not necessary pai-ties where premises devised by will 113,114, 115 

Proper parties, as the will may lie impeached 113, 114, 115 

Of deceased joint owner not necewai-y 81, 114 

Proper and advisable defendants, however 114 

Doctrine of survivoi-ship applied 114 

Not necessary parties to a foreclosure by advertisement 113 

Of a trustee, not necessary parlies 119n 

Neeessai-y defendanta if mortgage executed by order of court to 

pay decedents' debts. 132 
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Hetra — eo7iM»itei. PAOB. 

Of Hubaeqaent mortga.g»e or lienor, not neceasary pkrtieB 162-lM 

Of deceased obligor, not proper parties where a judgmeat of daS- 

ciency is sought ag'ainat bis estate SlS-220 

Proper partiee, however, for that purpoee, if the personal prop- 
erty is insufficinnt to pa; de<:edeDt*e debt" 290 

Hagband. 

Must ^ga mort^afre with wife in Pennsylvania ...... 18 

Hay take valid aaugnment of nortgage oo wife's laud 18 

Wife may take aeeignmeat of mortgage on husband's land 18 

Mortffage made to huebandand wife jointly 21 

Bee Mahbiss Wohab, Wifb. 
In some etates a necessary defendant to the foreclosure of a mortgage 

on his wife's separate estate 99 

Qenerally not a, necessary defendant if wife owns premises. . ■ ■ 109, 110 

Upon wife's death, may become a necessaiy defendant 109, 110 

Four requisites : marriage, HelHin. isaue, and death of wife intestate, 109 

Where curtesy abolished by statute, husband never necessary 110 

Signing wife's bond, liable for de6ciency 20S, 306 

I. 
Incompetent Persons. 

Owning mortgaged premises, neceeeary defendants in their own 

names 129, 181 

Their lands may be mortgaged by proceedings io court 129, 130 

Necessary defendants to the foreclonure of such mortgage 180 

Ouardian or committee eiecuUng mortgage under order of court 

a necessary defendant 180 

Effect of such a mortgage stated by N. T. Code 130 

Bond not necessary with such a mortgage ISOn 

Fact of incompetency must be alleged in complaint 181 

Holding a subsequent morlg'age^or lien, a necessary party IM 

Indemnliyin^ Mortgage, 

Assignee of, may foreclose 13j» 

See BuBBTT. 
Infant, — Bee Ihcompbtsht Pbbsons. 

Neceatiary defendant in his own name 129, IBI 

MnrigHge executed by, prenuseB sold by him when of age, subject to 
the mortgage, held-valid 180m 

Interest Clause. 

Rendering several notes or instaUments due at the same time 20 
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280 mDQVxan obeditobs. 

Introduction. pack. 
Foreclosures g«DeraJly considered 1-9 



Joint Hort^ag«es. 

Anyone nr mcir* may fni-eclose 17, 180, 181 

May unite a« Ro-plaintiffe 17.180, 181 

Joint foreclosure allowed where mortgage secures debts in severalty, 18 
All persons interested in the mortgage necessary parUeo plaintiff 

or defendant ; 18, 180. 181 

Huet be requested to join aaco-plsintiffbeforemadeadefeDdant, 18, 180 

Refosing ti> become co-plaintiffs, necedaary defsndanta 18, 180, 181 

Acting in an official or representative capacity as co-execntors. .18, 18 
See Paktmkrs. 

One dying, doctHne of survivorship 30, 67, 161 

Survivors can foreclose without bringing in the personal representa- 
tives or heirs 30, 91, 87, 181 

They are proper pai-ties, however , 91 

Personal i-epresentatives may unite as co-plainti^ 91 

Mortgage to huxbami and wife, one dying. 181, 189 

Joint Mortga^r. 

Heirs of one dying, not necessary fiarties 81, 114 

Personal representative of. proper parties in seeking judgment of 

deSciency 114 

OtherwiEw not necessary defendant* 1I0» 

Judgment Oredltors. 

Necessary defendants to a foreclosure 144, 161 

Judgment must be docketed before foreclosure commenced to be a 

lien 145, 147 

Cannot be made co-pl«ntilfe 146, 147 

Proper parties only in some states 146 

Holding judgments against owner of Hfe estate in mortgaged lands, 

necessary 146. 147 

If premises acquired after the judgment is docketed, the judgment 

becomes a lien. 146, 147 

Subsequent to a purchsae-money mortgage 146, 147 

Jadgments perfected after mortgagor makes a general aa^gnment. 

judgment creditors not necessary parties 147 

Creditoi's at large not proper parties 147 

Owners of equitable decrees and orders treated the same as money- 
judgment creditors 147, 148 

Having levied an execution, remiuna a necessary party till the 
judgment is satisflBd in full 148 
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JudpmeDt CreAitore— continued. paoe. 

AtUcMag creditor a uaceasary [iHrty 148 

Judgment itocketod pending faitsulusure, creditoi- not neceMtary — 146 
If omittwl, any interealed party may object by demurrer or answer, 148 

Ifomitted, his only ramedy ia to redeem 149 

How redempUon may be made 149-lSI 

IThat must be paid toredpem 161 

Lien by Judg'inent need not be specific to redeem 150 

If omitted, not bound liy t^e decree of foi-euloeure 150 

Utterly void as to him 160 

Havinif assigned the judgment, not a necessary party 162-166 

Assignee of the judgment a necessary party 163-15li, 167 

Heirs of, not necessary parties 162-164 

Personal representatives of, necessary parties 162-164 

Jadyment of DeflcieDcy.— See Dbpicibnot, Liabiuty Pbmoval. 

General piinci pies at common -law 187-193 

General prindples; common-law rule modified by statute 192-194 

Hay be recovered in foreclosure...' 186, 187 

Formerly recovered inly in Actions at law 187, 190 

First allowed in 1786 190 

Statutory modificadons allowing: it in foi-eclouara actioos 192, 194 

New York Code rule 19S 

Rule in other states 194 

Rule in United Slates courts 194 

How the amount of, ascertaine'l 196, 19B. 201 

How order of liability for mortgage debt fixed 196.197, 350 

Dependent for its terms upon the decree of foreclosure 197 

See Dbcruu. 

Proper foi-m of decree ;,197, 260 

UuRt follow the demand for judgment ifi the complaint 198 

Cannot lie i-endered against defendant, unless be was personally 

served with the sommons i>r has appeared 199 

Cannot 1>e rendered against a non-resident 199 

Service by publication does not give jurisdiction 199 

Cannot be dli-ected whei-e mortgage debt not due 199-201 

Can be rendered only for what is due 199, 200, 201 

Cannot be directed until i-eferee to sell has fitnl hie report 200 

Report of i-efei-ee to sell should stale the amount of defideney . . . . 200 
Generally clecreeii in the ordei' confirming the report of the referee 

to sell 200 

Execution may issue before or after confirmation 200 

Amount bid at the sale conclusive as to value of premises 300, 301 

Conclusive for determining the amount of deficiency 200, 301 

Mortgagor liable for 203, 204 

All persons Mgning bond ornote liable for 206, 306 



282 I,Ain> CONTRACT, LBQATEB. 

Jndjrment of Deficiency— oon«inned. PAax. 

All persona g^uaranleeing bond and mort^a^ liable 207 

Married woman aigmng bond or guaranteeiiig' pAymeut, when 

liable 306-218 

A^DBt estates of persons who were liable in any way 2I4-3IS 

Pereunal representatives proper putiee 314-218 

Heirs not proper parties 2IS-230 

Judgment against personal representatives merely flies amonnt 216 

Execution cannot issue 21S 

Judgment to be paid in due course of adnunistration 314-318 

If personal representatives not mode parties, the claim for defideocy 

can be presented to them afterwards 218 

Heirs proper parties when there is an insufficiency of pereonal 

property to pay the decedent's debts 219, 220 

AsHignee in bankruptcy, etc., proper party to fix amount of defi- 
ciency against bankrupt's estate 331 

See PsRSoNu Rsfhssbntativies, Grahtbb, Graktos, AasuMFTioH ow 
MaRtataa. 

Junior Mortgagrees.— Sec Subsbqdbnt Mobtqaohih, 

L. 

Ijand. 

Primary fund for payment of mni-tgage 40, 235, 330 

liand Contract. 

Asnlgnee of, may foreclose ^ 13 

Foreclosure by personal repi'esentatives of vendor S3 

Must tender a deed 53 

Or make faeirs or devisees of vendor parties to the action 53 

Vendor and vendee partiee to foreclosure of mortgage 75, 88» 

Mortgagor making, I'emainB a necessary defendant 75, 84 

Ijatent Equities. 

Asiigcee takes, subject to 16, 17» 

Legatee. 

May foreclose where the interest alone was bequeathed 38 

May foreclose If entitled to a portion only of the mortgage fund, 33, 34 

Sole pluntiff, if mortgage npecifically t«qaeathed t«him 54 

Personal representatives even then proper defendants 56 

Personal representaUves allowed to foi-ecloee mortgage spedfically 

bequeathed fiS 

Fordgn specific legatee of mortgage may foreclose S9 
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It^atee — eoniinved. rAam. 

A neceaaaiy defendant wber« a will chargea tbe legacy epecificallf 

on mortgaged premiaeB 116, 116 

If legacy made geaerallf from mortgagor's estate, legal«e not a 

necesaary party .'.... 118 

May become necessary if there ie an inanffldency of personal 

property to pay legacy 116 

Sabaequeat lieo specifically bequeatbed to, a oeccoaary party. .168, 164 

lilabUltj, Personal for Deficiency. 

Oeneral principles 188-187 

General principles at common-law 187-193 

General principlea ; common-law rule modified by statute 192-1&4 

May be enforced in forecloeure 186, 187, 192, IM 

Rule in New York Code 193 

In otber states 194 

How order of, should be fiied in the decree and in the jodgment for 

deficiency 196, 198, 2B0 . 

MoHt follow the demand in the complaint 198 

Persona originally liable, deceased, their estatea liable 214-318 

Personal representatives proper parties 214-318 

Heirs not proper parlies for tliat pui^iose 318 

See Jui^HBHT FOR Dbpiciinct, Grantbb, Gbajctob, Absdhftioii of 

MoRTOlflB. 

Lis PeDdeas. 

Cute olF unrecorded deed ftO,-96, 97 

Grantor remains a necessary party if deed remains unrecorded — 90 

Pumhaaer pendente lite not necessary 93, 94 

Common -law doctrine 95, 96 

History and nature of. 95, 96 

Pendente lite, nihil inTiovetw 96 andn 

New Toi'k and other state statutory provisions 96-98 

When may be filed W. 97 

When operative 96, 97 

Cats off all conveyances executed or recorded aft«r it ia filed, 97, 1&9, 160 

Purchaser peTufeTt^ Zife may be made a parly 97 

Who can take advantage of omisdon to file 98 

Conseqnennes itlis pend^u is defective 96 

Void till corrected 98 

Notice to whom 98 

Not effective tiU complaint filed 160 

Cannot be filed n'musprotwte 160 

Iiimattcs and Idiots. — See Inoompbtbut Psbbosb. 
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M. 
Married Woman. IPiax. 

May take an sssi^ment of a, mortga^ on her husbaod's Uiad 13 

Owqing a mortgage may forecloee it $6 

Huaband not a necesaar j party 47 

Mortgage made to her and her husband, ehe may forecloee as solo 

plwntifF on his death 67 

HHflchaj-ge by husband of mortgage belonging to hei-, void 67 

Marriage of moilgagee, feme sole, to mortgagor does ost eitinguiali 

or merge the mortgage 67 

Wife can foreclose mortgage against hoeband's land '. 67 

Aomgnment to her of mortgage on busband's land does not dis- 
charge it 67 

See HoaBAHD. 

A mortgagor having a separate estate a necessary defendant. 99 

Husband of, a necessary defendant in some sltttes 99 

See WiFB. 

Beinga subsequent mortgagee, a, necessary defendant 161 

Husband of, generally not a necessary party 161 

Wife of a subsequent mortgagee, not a necessary party l(tl 

Signing bond or other obligation, when liable, gener^ principles. . . 208 

Liable on allcootractsunder the New York act of 1684 209, 310 

Rule same in Massachusetts and England 210 

Liability on bond in New York prior to act of 1884 210-213 

Liability on bond same as on other contracts 211 

Three caeea in which she is liable 311 

■Iff. When contract creatyd in ber business 211 

2nd. When contract i-elates to or is for benefit of her estate 211 

Bi-d. When contract is in writing, charging her separate estate 211 

This is the law in most stales 211, 212 

Mortgage by, always valid to extent of value of lands. 212 

Reason for rule is that she may mortgage her own lands 212, 213 

Id&bility of, where bond and mortgage executed jointly with hus- 
band,. 818 

Liable if she receives pai-t only of consideration 313 

Complaint must state grounds on which judgment against her is 

demanded 318 

Liable for deficiency if mortgage for purchase money 214 

Assuming payment of mortgage always liable 203-204 

Not necessaj-y to charge her separate estate in writing 263, 353 

If her grantor was not liable, she will not be liable 2C2, 3S3 

Guaranteeing a mortgage, her liability governed by i-alee in { 97. . 254 

Mechanic's liien. 

Owner of, necessary 161 

ts a question whether lien is not prior to mortgage,... l&I, 1&3 
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Mortga^. i'A<ii: 

Not canceled if foredoeure vacated for iiTegiilarity II 

IKBcbtn-ged by error, maj' be foi'ecloBed 35, 36 

Revived and foreclosed If diBcharg«d for a usuHous i>r void niort- 

ffage 35. 36 

pMd hy mistake, revived. 36 

Astdgnee of, without bond, cannot foreclose 4I-4S 

Made to secure jterfoi'mance of contract, void on reBcianan of the 



Without a bond, a valid lien on the land atone 48 

To personal representalivee, foreclosure of. QG 

All persons interested in, neneesai'y parties to foreclosure 16B-I71 

Ownership of, doubtful, all parties claiming rights necessary. . . 182, 183 

Mortgt^e Debt. 

Land primary fund for its payment 186, 187 

Other sources and remedies for its collection l^etieq. 

Jttorteaeee. 

Sole ownetmay be plaintiff 10 

Rule same in statutory foreclosures 10 

May foreclose, though administratoi- of mortgagor's estate 11 

May foreclose an annuity mortgage to be paid in produce 11 

Having sold the mortgage, cannot forechise II, 16 

Such a foreclosure will be void 11, 16 

Cannot foreclose in behalf of bis assignee without making the 

assignee a pai-ty 11, 16 

Allegation that action is for beneSt of asaignee, rule the same 16 

Hay be plaintiff if assignment defective 13 

After vabd assignment, cannot be a party 13 

In severalty 32 

See SSVBRALTT. 

Hai'ing assigned mortgage collaterally, may foreclose 28 

' Pledgee or assignee necessai-y co-plaintiff or defendant 28, 29 

Refusal to become co-plaintiff should appear in the complaint 39 

See Dbcrbb, Co-PLAiifTrrFa, Simoltaiibodb, 

May foroctose a mortgage conditioned for support during life 38 

Dying — See Pbssonal Rbfrbsbntativeb, Hbibs, Dbvisbbh, Sdb- 

SBQCEllT MoRT<lAOBH8. 

Prior mortgagee foreclodng must set foi-th hb junior claims. . . 143, 144 

Rigbta of, agunst grantee assuming mortgage 22S-S3E 

Enforced in eciuitablc foreclosure or in action at law 338-336 

Notice of assumption not necessary 234 

Theories of law applicable to contract of assumption 2B6, 237 

Theory of equitable subrogation 236, 387 

Theory of contract for benefit of third person 286, 387 



itizecy Google 



zoo HOSTQAOOB. 

Mortgagee— ooniinucd. paqb. 

C»nDOt enforce aaaumptiDn a^nat ^rmnte« if gruitor not liable (br 

mortgage debt 338, 339 

Cannot enforce assuinptjoa againet aubeequent mortgagee assuming' 

payment of prior mortgage 340-243 

Effect of such aoaastimpUon 340 

Benefit of, to gnntor 240-243 

Mortgagor, 

Payment of a mortgage by one of a noinber eubrogatee him to the 

right to foreclose agMnat the others 41 

Still owning equity of redemption, Deceeeary 73-75 

If there are two or more, all are necessary 74 

One cannot represent the others 74 

Person signing note, but not mortgage, not necessary , 74 

A. necessary party if his deed to granteu remains uni'scorded 76 

Having executed land contract, still a nticeesary party 7S, 84 

No longer owning premiseB, not necessary 76-78 

May intervene on his own application U> become a defendant. ..76, 77 

Always a desirable defendant, even after selling premises 77, 78 

Owning a divided or undivided part of premtoea, necessary 78-81 

Being a tenant in common, by descent oi" grant, necessary 78-81 

See Ubdiviobd Pbiucbbs. 
Being tenants in common or jointly, foreclosure must l>e against all, 80 

Mortgage debt cannot be collected in part 80 

Continuing to own an equitable or contingent interest, neceacvu-y. . .81-8B 
Necessary party if premises sold on eiecution, till delivei-y of 

sheriff's d«ed 82 

Purchaser also a necessary defendant 63 

Necessary if his deed is unrecoi-ded, in escrow, a collateral secnrity, 

or in fraud 85, 90 

Only necessary defendant in foreclosure by gdre facias. 87 

Remedy of, if purchaser omitted as defendant 88, 68 

Not affected if omitted as a party 8B 

See OwNBB, Hbir. 

Right to redeem if omitted as a party 69 

i. maiTied woman owning a separate estate, necessary B9 

Signing bond or note, liable for deficiency 203, 204 

His liability changed from princiiMil Iji surety by assuniptiim 304 

No bond or note executeil, not liable for deficiency 304 

Premises tben the only sonrce for iiayment 204 , 

N. 
Neceaaarr Parties. 

Definition 71 
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Ifote.— See BoHD. piai. 

Owner of one of eeveral, aecnred by mort^ragD, may foreclose.... 14, 28 

Owners of other Dotea necesBa4'y parties 34, 27 

Two owneraof notee generally cannot unile as co-plaantiffa 24 

Note carries an intereet in the mort^a^ pro tmito 14, IG, 24 

Entitled to payment in order of m&tnrity in some states 24, 26 * 

In New Tork and other states }>ro rata 26 

Notes maturing' at same time equal liens 28 

Default in one, rendering all due ; interest clansa 26 

Notice of Pendency of Action.— See Lia PwiDBHa. 

0. 
Occupants. — Bee Tbxants. 
Official Capacity. 

Mortgage miule to person in, may be fureclosed in his name as such 

officer 65, 61, 6S 

Party equitably owning the fund, not a necessary party to the action, 6S 

Successor of officer may foreclose in bis name as such officer. 66 

Held to be equitable aaaignee of security 6B 

His predecessor in office not a neceasary party to the foreclosure. . . 65 
Owner. 

Of equity by grant orotherwiae necessary... 8S-62 

Of undivided part necessaj^ 87 

By purchase of assignee in bankruptcy 37 

As necessary as original mortgagor SS, 66 

Held only a proper party in aome courts 67 

Notaffecleil if omitted ass. party 80 

Decree a nullity as to hira 89 

Right to redeem 89 

If omitted, any interested party may object by demurrer or answer, (11 

If omitted, need not redeem, already owner 91 

May redeem if he wishes. .,. 91 

Mesne owners, no longer owning, not necessary 62 

Necessaiy if deeds unrecorded or fraudulent. 93 

Bee Pdbobassr, Hbib, Mobtoaoor, Obahtbb. 

A married woman owning a separate estate necessary 99 

P. 
Paramount Title. 

Parties holding, neither necessary nor proper defendants 261, 262 

If made parties, not bound by decree 261, 262 

Widow not having signed mortgage, made party, her rights not 

affected 263 

See Advkssb Ci:Aiha.hts. 
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Parol. FAM. 

ABBignment by. sufSuent for foreclosure 14 

Parties. 

Generally considered 1-8 

Effect of forecloBui'e upon G, 6 

All intereBted in the mort^ag« debt necessary Sd, 83 

May be co-pMntifb or defendanta 28-83 

Who necesBary and proper 71 

Not affected by a forecloxure unless apai-ty 91 

Proper and neueBsary, definition of. 71, 187, 1S8, 187, 808 

AUpersonainlei'ested in morl^a^ under furedoeure,Decea«try.. 169, 171 

Liabh and not liable defined 187 

Partition. — See UnDmoBD PsBHrgBa. 70 

Partners. 

Any one or more may foreclose 19, 23 

Any one refusing to be a co-plaintiff may be made a defendant 19 

Refusal to become a co-plaintiff a prerequisite 19 

Mort^a^ eiecated to one for all, all held necessary 19 

But if held by one as trusleee for the partnership, rule different.... 19 

One partner dyings, rule of survivorship 18, 90 

See Joint MoRTQAQBHa, Joint Mortoaqobb. 
Personal Bepresentatirea. 

As joint mortgagees 18 

One co-unecntor may Bue another co-eiecutor for forecloeuro 18 

Of a deceased jaiiner, unnecessary parOes in action brought by 

BHi-vivora 19 

So of a deceased joint mortgagee 20, 21 

They are projier parties, however 31 

FotecloBing against each other S3, 34, 58 

May foreclose mortgag-e owned by decedent BO, 58, 66 

Now the uniform law in America BO 

Only parties who can foreclose BO 

May foi-eclo»e annuity mortgage if default in decedent's life-tdme... 01 

And recover unpaid annuity Bl 

All should unite as co-plaintiffa 51 

Any refusing may be made defendants SI 

All must be made parties 61 

MoHffn^e dying pending foreclosure, action revived by S3 

Cannot be revived by heira. .■ B4 

An executor being the mortga^r, a necessary defendant personally, B8 

Nece^^aai'y defendants in action to redeem from mortga^ B4 

Proper defendants to foreclosure by legatee 54, B6 

May foreclose mortgage specifically bequeathed B6 
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Personal BepresentstlYes — eoiMntied. tagb. 

M&y foTccloBe mortga^, part of which ia bequeathed. G5 

Hor(g»g« eiecnted to, to secure assets of bo estate 6G 

Forecloeure by personal representatives in official capaintf 56 

Official character of personal representa-tivea most appear id the 

cempliunt S6, Bfl 

Mortgage to, foreclosure by puccessors in o&c« 67 

Administrator of personal representaXives cannot foreclose it 67 

Forrign pereooal representatives, when they may Ibrecloae 67-Hl 

Cannot ordinarily mtuntain a forecloeure 67 

Uost procure letters of adminietralion in state where mortgaged 

premises are wtuated 68 

This i-ule may be avoided by making asugnment of mortf^age 69 

As^gnee of foreign executor may foreclose 69 

Foreign specific legatee of mortgage may foreclose 66 

Perfect record title not produced 68, 60 

Domestic administrator has preference over foreign 60 

Objection that plMutiff ie foreign administrator may be taken by 

demuri-er 60, 61 

Foreign administrator may forecloee by advertisement 61 

See Tbdstbb, Ofpici*i CAPicirr. 

Of mortgagor or owner not necessary Ill, 116, 118 

Necessary defendants in foreclosure by advertisement.. ., Ill, 118, 118 

Of mortgagor held aeceseary parties in Georgia llln 

And ID eotae other states llln 

Always advisable Hnd proper parties 117 

Not snfficlent to revive action sgunst, on death of mortgagor 118m 

Proper parties if deficiency judgment sought, against mortgagor's 

eatate 118 

Necessary parties if by law the real estate passes to them instead 

of to the heirs 118 

Of mortgagor neceeeary defendants pending a proceeding in pro- 
bate court to sell mortgaged premises to pay deble 116 

Mortgage executed by, to pay decedent's debts, heirs and penwnal 

representatives both necessaiy defendants 183 

Of subsequent mortgagee or lienor, necessary parties 163-164 

Of subsequent lienor, actJon revived against 164 

If none have been appoiitted, plaintiff cannot safely rely on making 

only the heirs parties 164 

Proper parties, whei-e judgment for deficiency sought against estate 

of deceased obligors 314-218 

Judgment will be for payment in due course of administi-ation.. 314, 316 

Execution cannot issue against personal repretientatives 313 

Practice in other atatee than New York 214, 316 and* 

Judgment of deficiency does litUe more than fix amount ofdefidency, 316 

19 
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Personal RepresentatlTes— oontinued. rtam. 

Not made partieB, claim for defidenc; cAa be presented to tbem 

Uter 218 

Of decensed ^rant«e who assamed payment of mortg^e, proper 

parties for judgmeot of deficiency 354 

Rule same for (fusrnntoni of morl^fage 3M 

Plaintiff. 

Introdnctory i who may gfenerally be 8-10 

Sole mortg:agee may be 10 

Rule the same in Btatutory forecloBiirea 10 

Mort^pigee may he ]>lMiitiS', thoag-h administrator of the mortgagtir'B 

estate 11 

Mortgagee having aeeigned mortgage cannot be , 11 

Such a forecloeui'e void 11 

Owner of equitable ititei-est of any kind in mortgagee may be 33 

Hust always be a i-eal party in interesL S9 

All persons interested in the mortgage debt are beet united as co- 

pluntjfis. ; 83 

No one can be made a pluntiff against his will 88 

A legatee may be plaintiff 88 

Person advancing money to pay eusUng mortgage may foreclose 

as equitable assignee 85 

See Sbkktt, Pbrsoral RBPHBararrAirrBB. 
Parties interested in mortgage, not co-plainti^ necessary defend- 
ants 189-171 

Pledgee of Mortgage.— See MaavBo, Mortoaobb. 

Neuesuary party plaintiff or defendant 28, 30 

Practice. 

Points in; complaint T...1M, 195 

Beii CoMPLAtirr. 

Decree of foreclosnre 196, lOB 

Should specif order uf liability of parties 350 

SeeDaoBBB. 

Judgment for deficiency 109-301 

See Jddshbxt for Dbficibhot. 

Primary UabUlty 200, 301 

Principal— See Subbty. 

Grant«e and grantor in assamptton of mortgage hold relatioii of, to 

each other 230, 331 

Bee tSuAKTOB, Grahibb. 
Orsntor dleeharged as surety by variatioa of bond and mortgage. . . 381 
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Prior Incumbrancers. pa<». 

Not proper defendants generally 3&6-2S9 

Qener&l practice to sell subject to 2G7 

Proceeds of sale cannot generally be applied to payment of. 267 

Rights of, not affected if mode partiee 257, 358 

If diea pending foreclomre of Junior mortgage, action need not be 

revived agwnst hispereoDal represeotatdveB 36S 

Party oimiDK mortgages, prior and Babsequent to mortgage ander 

foreclosure, may have both pud fi^m proceeds of Rale 3SS 

If made parties improperly, general practice ie to diemiae action as 

to Ibem 368, 259 

Wben they can prO|kerly be made defendants 2S9, 360 

To have amount of their claims ascertained 2G9 

When their claims may be paid from; proceeds of sale 250, 360 

Must express their willingneSb to have payment made 2GB, 260 

Incumbrance must be due and payable 259, 260 

EngliFih rule and practice adopted in name states 260, 261 

In Indiana, prior incumbrancer ft proper party 261 

Bound by the decree in Indiana 261 

Foreclosing must set forth in complaint his junior claims >■■• .. 14S, 144 
Not affected by it* pendens 98 

Prior Mortgages, — See Priob Ihoukbrancbbs. 
Proper Parties. 

Definition 71, 187, 188 

PoTOhase-money Mortgaire.— See Wifb. 

Porcliaser. 

At foreclosure sale, an equitable asugnee of mortgage if title defect- 
ive 84, 35, 88, 161 

Of equity at sheriff's Bale on execution necessary 83, 8S 

Of equity at sheriff's sale, pending foreclosure, not nAcesEiary 83 

Under land contract necessary 84 

See Lahd Costbact. 
Of equity of mortgagor necessary 85, 93 

Not a proper party in foreclosure by teirefaeiaa. 87 

Held only a proper party in some courts 87 

At foreclosure sale acquires no title unless owner of equity was 

a defendant 88, 91 

RemfUQB a stranger to tiUe , 88, 91 

Sale not void 88 

Intermediate purchasers, no longer owners, not necessary 93 

Pendente lite not necessary 93, 94 

Assignee and attaching creditor pendente lite not necessary 98 
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203 BBDBHPTIOII, KBICAINSBEKEN. 

VOTChaaer— continued. rxa*. 

Purchaser pendente lUe has same rigbta only as lus^rknUir 93, 94 

Purchaser pendente lite may appear if he wiabee M 

Hay be made adefendwat 97 

See Lib PKNDmra. 

At foreetoBure sale relieved of bid if title defecliTe. 184, 140, 146 

Bee Gbabtbb. 
Beceivini; premieessubject to mortgn^, not liable fuM-deficieiicy, 224-237 

Aeauming payment, liable .•. 228-'33& 

Intermediate purchaaere aaBiimiDg- payment of mortgage liable for 

defi<deDcy 247, 348 

See Geartbb, Owhbk. 

R. 
Receiver of a Corporation.— See Abbiohbb ih Bahekdftct. 

May foreclose a mortgage 49, G& 

Owner of mortga^d premises a neceHsary defendant 137 

Bdn^ a subseqneat mortgagee or lienor, a neceeeary paHy 16S, 166 

Redeem, Redemption. 

Right of omitteil moi'tgogor or owner to 89 

Bij{ht nf omitte<l wife or widow to 106 

IU|;ht of uniitted subsequent mortgagiee to 141, 142 

lUght of omitted judgment creditor to 149-151 

Remaindermen and Beversioners. 

Of mortgagred premises necessary defendants 124-137 

AU persons having future and contingent interests not indispensable 

parties 124 

It is sufficient to make owner of first vested estate defendant. . . 124, 186 

And the owners of intermediate estates defendants 134, 125, 126 

There must be a defendant who is Ineate 136 

And who holds a vested e3tat« of inheritance 126 

Advisable to make the remotest remiundermatk, if he ia in esse, a 
defendant 127 



Scire Facias. 

Foreclosure by, must be in name of mortga^jee 

Mortgagor and his personal I'epresentatives the only I 

defendants 87 

Held aufllcient to make either heirs or personal representatives 

parties Ill* 

Secondary or Subsequent Liability. 

How created 298 
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Severaltf. rioa. 

Uortga.^ to eecora debts in aever< foreclosed in Joint Bction, 18, 180 

181 
See TThdivisbd Pbbktsbs, Joiht MoRTaiasEd. 

Mort^a^eee in aevei'alty, any one may forecloae 22, ISO 

Others refn^n^r to become co-plalntifb, neceRsary dafendante. . . 38. ISO 

All the moTtgigfiea are neceaaary parties. 22, 160 

One dyin^, his personal represents tives neceBsary parties 23. 181 

Decree should be to pay to each his share 23 

Several notes given secured by one mortgft^ 24.26, 180 

See Nora. 
Sheriff's 8^e,— See Ezbcutioh. 

Parcboaei- at. necessary party to foreclosure 83, 63, 89 

Purchaser t.t, pending foreclosure, not necessary 88, 69 

Simultaneous Mortgages. 

Mortgages may unite as co-plain tifTs or not 23, 4S, 47, 182 

One may foreclose, making others defendants 4C, 47, 182 

Treated as if one mortgage 23,46, 182 

See NoTB, 
Several notes given secured by one mortgage, rule as to payment, 24, 37 

Maturing at (iiflerent times, entitled to i>ayinent pro rata. ST 

All owners of, necessai-y parties 46, 4S 

Strict Foreclosure. 

Who necessary parties in 7B 

Subject to Mortgage.— See Gbaktbb. 

Subrogation.— See Sdrstt. 

Equivalent to assignment 37-41 

Theory of, applied to contract of assumption 3S0, 237 

Subsequent Incumbrancers. 

Cut off by second foreclosure 34 

As surety forpiior mortgage 40 

See Sdbi«t. 

Hay somefiines compel foi'cclosui-e of prior mortgage 40 

Generally necessary defendants , ; 137-189 

Inti-oductory section on 137-189 

Rights acquired by, in mortgaged premises 138, 139 

Rights not affected if omitled as defendants 189 

Action t» foi-eclope will not be dismissed if omitted 130 

Prior and subsequent incumbraocers may be made parties in 

Maryland 145 

Assignee of, pendente lite, not necessary 157, 158 

PendeiUe lite, not necessary pai-ties 160, 1G9 
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SnbBequent IncumbrancerB— oontintwd. r^aa. 

May become party od bUown application 159, 160 

Lit paiden» must be filed before incnmbraitce perfected on record, 159 

160 

Heira of, not necesBary pai-Ues 162-164 

Personal reprMeDt&tivcB of, necessary parties 1G2--164 

CUuminf priority of Ueo over mortgage, necessary defendant^.. 264^366 

Question of priority may be litig'ated in foradosare 264-366 

Subsequent Jut^ment Creditors.— See JooaMairr Casorrom. 
Subsequent Moilv^eeB. 

Btill owning mortgage, necessary defendantB 131-144 

Action can be suBtuned without them; defective title prodnced, 136, 140 
If omitt«d as parties, their rights not affected by the action.... 140, 141 

Held not necessary defendants to foreclosnre by scire /aeitu 140m 

Trustee for numerous bondholders, trustee alone necessary party.. 141 

If omitted as party, his remedy is to redeem Ill 

Redemption must be within t«n years 141 

In redemption an accounting of rents andpro&la can be had 141 

Will be obliged to pay only mortgage debt and interest withoat 

coste Ill, 143 

When selling price of property the amount to be paid to redeem. . . 143 
If omitted as a party, may aleo foreclose hU junior mortgage 

instead of redeeming- 142, 14S 

If omitted, may be subsequently cut off by strict foreclosure 143 

Fni-ecloeing a prior mortgage must set forth in the complaint his 

junior mortgage, or it will be cut off. 143, 144 

Cannot compel premiaes to be sold subject to junior mortgage.. 143, 144 
Ifhehasi-e!eHflc<l the mortgaged premises from his mortgage, he will 

no lontrer be anecsMiary defendant 144 

Having sasigned his mortgage, no longer a necessary party 152-154 

Assignee of, a necessary party 153-156, 167 

Having been paid in full, not a necessary party 1S8 

Holding any equitable interest in mortgage conditionally or collater- 
ally, necessary 154 

Being apart or joint owner, necessary 154, 165 

Cnllateral or conditional as^gnee necessary 154, 156 

Notice of collalei'al or conditional nature of asdgnment must be 

pvenplwntiff 154. 166 

Assignee of, pcTidente lite, not necessary 157, 158 

If subsequent mortgage not recorded, a tU pendens will cut it off, 

though mortgagee not made a party 160 

Being a manied woman docs not alter the rale ; a necessary party. 161 

Heirs of, not necessary parties 162-164 

Personal representatives necessary parties. 162-164 

Bying pending action, revival agMoat personal representatives..... 164 
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SummonB. paoe. 

Service of, on wife 105-107 

See WiKK. 
Service of, by pablication. Dot aufflcient for peraoDsJ judgrment . . . . 1W 

Sarety. 

H&y foreclose an indemnifying mortgage 11 

Priiidpal not neceeeajy party 11 

Of a nute can forecloee alter payment Iln 

An indoreer or acceptor of bill can foreclose llM 

See iHDBMHIFTIHa MoBTaiOB. 

Fov mui-tgoge debt may foreclose S7 

Held subrogated to rights of mortgagee 37 

SnretyBhip may ariM in throe ways : 

(1) By guai'anteeing payment of mortgage 37 

(3) By aasomptiou of payment ; rule of aubpogation 87, 88 

(3) By being a subsequent incumbrancer and bovmd to protect lus 

own debt 40 

Aasignment of mortgage not neceaaary in either case 86 

Asaignment can be compelled 3S 

Equitable aubmgalion, the theory of BBeignment 88 

Actual payment muHt be made by, before forecloaure 41 

SurvlTOrslilp.— See Joint MottraAQOBS, Jourr MosraAaHBa. 

T. 
Tax Sale, Purchaser at. 

Not aSecteil by a lU p^tdetu 98 

Proper, but not necessary, defendant 167 

Regarded as prior incumbrancer 167 

Not affected by forecloeure unless a ]>arty 167 

All )>er3onH intereeled in unpud toies. proiier defendants 167. 1 68 

Providons of New York Code for paying taxes, water rates, etc .... 168 

TeDants and Occupants. 

Of mortgaged premises necessary defendants. 188-1S6 

If omitted as a party, not bound by the decree 134 

Cannot then be ejected until expiration of tenancy 1S4 

Entitled t<i emblements and crops if omitted 184 

Hisi-edresB against mortgagor if ejected by foreclosure 136 

Right to remove fiitui'es 186 

Measure of damages, if ^ected, value of unexpired term tSS 

Tenant for Ijife. 

Paying existing mortgage wiU be subrogated to mortgagee's rights, 41 
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